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UNSW Tax and Business Advisory Clinic — Submission in response to The
Treasury’s Consultation on Preventing perpetrators from accessing
victims’ super death benefits

Thank you for the opportunity to make a submission in response to the Consultation on Preventing
perpetrators from accessing victims’ super death benefits.

We appreciate that this consultation forms part of the Australian Labor Party’s (ALP) election commitment
to address financial abuse,' specifically to “... stop perpetrators of domestic and family violence from
receiving their victim’s superannuation after death”. It also aligns with Recommendation 10 of the
Parliamentary Joint Committee on Corporations and Financial Services inquiry into the financial services'
regulatory framework in relation to financial abuse (“That the Superannuation Industry (Supervision) Act
1993 be amended to provide a mechanism so that a beneficiary who has perpetrated domestic or family
abuse, including financial abuse, and domestic violence related suicide, against the superannuation
account holder can be declared an invalid beneficiary of the account holder’s superannuation death
benefits”).

To give full effect to the ALP’s commitment, it is critical that any reform applies across the entire
superannuation system, including both APRA-regulated funds and self-managed superannuation funds
(SMSFs). While the Terms of Reference appear primarily directed toward APRA-regulated funds, our
clinic experience shows that SMSFs present distinct and heightened risks in the context of financial
abuse. If SMSFs are not explicitly considered within the scope of reform, there is a risk that the policy
objective will be undermined, creating a clear pathway for perpetrators to circumvent intended
protections.

Accordingly, this submission places particular emphasis on SMSFs and the need for SMSF-specific
considerations alongside broader reforms.

Background

This submission is guided by our frontline Clinical observations and the industry expertise of our staff.
Critically, we partner with the community sector (namely, financial counsellors, financial abuse specialist
support, crisis support, domestic violence support, and pro-bono legal clinics) to identify and support
people in severe financial distress.>

1 Australian Labor Party, Labor's commitment to women (22 April 2025), available at: Building Australia’s future: Labor's commitment to
women

2 Indeed, in 2019 UNSW Tax and Business Advisory Clinic pioneered a tax clinic model fully integrated into the community sector. Described
as “a godsend” (Fiona Guthrie AM, then-CEO of Financial Counselling Australia).
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Given our disciplinary expertise, this submission provides an aggregated response to Questions 1-6 and
11-15, and includes more detailed responses to Questions 11, 15, 25 and 26 where our experience
provides insight.

Endorsement

We support the positions outlined in the joint submission led by Super Consumers Australia, which was
prepared in collaboration with the Economic Abuse Reference Group (EARG), Redfern Legal Centre,
Domestic Violence NSW, Each, Safe and Equal, and the Australian Multicultural Women’s Alliance. This
joint submission carries weight given the combined expertise of its contributors in identifying and
responding to financial abuse, and in representing the interests of victim-survivors and vulnerable cohorts
within Australia’s superannuation system.

Recommendations

Our key recommendations are set out below and are referenced throughout this submission in response
to the relevant consultation questions.

1. Strengthen oversight and reform of SMSFs — SMSFs present distinct and heightened risks in
the context of financial abuse, so should be specifically included within the scope of reforms to
ensure perpetrators cannot circumvent intended protections.

2. Broaden acceptable evidence of DFV — Trustees should be able to rely on a wider range of
evidence beyond criminal convictions.

3. Broad trustee discretion (Option 1) — This allows trustees to respond appropriately on a case-
by-case basis.

Response to Terms of Reference Questions

Consultation Questions 1—6: Current Procedures

While the clinic does not directly observe trustee decision-making or the exercise of trustee discretions
in death benefit cases, we make the following observations on existing complexities, including those
identified in reviews of delays in the processing of death benefits by APRA-regulated funds.

While the requirement to pay a member’s benefits as soon as practicable after death also applies to
SMSFs, there is no prescribed timeframe for what constitutes “as soon as practicable”. This flexibility is
necessary given the diversity in fund structures and asset compositions. However, it can also give rise
to practical complexities in the administration of death benefits. In the SMSF context, liquidity constraints
may delay the realisation of fund assets, particularly where assets are illiquid, tied to related party
investments, or subject to dispute. In such circumstances, conflicts of interest may arise and may affect
both the timing and process of decision-making. Conversely, where SMSF assets are highly liquid and
decision-making are concentrated among a small number of trustees, death benefits may be paid rapidly.
This may limit the opportunity for trustees to obtain and consider all relevant information regarding eligible
beneficiaries, including information relating to DFV.

These competing dynamics highlight a broader challenge within the current framework. Trustees are
required to balance the obligation to pay benefits as soon as practicable with the need to identify, assess,
and respond to complex circumstances, including allegations or evidence of DFV. In practice, existing
processes may not consistently support trustees to recognise or act upon DFV-related issues within these
timeframes, particularly where information is incomplete, delayed, or not readily accessible. These
challenges also reinforce the need for clearer evidentiary guidance and mechanisms to improve the
identification of DFV risks within existing timeframes.
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Further, reversionary pensions and defined benefit pension arrangements (where trustee discretion in
relation to the payment of death benefits may be limited or unavailable) should be included within scope
of the reforms. These arrangements may give rise to similar challenges where benefits are directed to
individuals who are suspected or convicted perpetrators of DFV, but where trustees have limited capacity
to intervene.

Consultation Question 11: Under Option 1, would trustees have sufficient clarity as to the
definition of family and domestic violence, and the management of conflicting evidence, to
exercise their discretion effectively?

Where DFV has been formally reported through relevant state or territory authorities, trustees may be
better placed to exercise discretion. However, in practice, a few complexities arise.

These include:

e appropriately assessing what constitutes DFV, particularly where the scope extends beyond
criminal conduct and where death is not directly caused by the abuse; and

o determining whether DFV has been reported at all.

We agree that trustees should not be required to proactively investigate all potential claims in the absence
of a credible indication of DFV, as this would undermine the timely processing of death benefit claims.
However, to support effective decision-making, the Government and the Australian Financial Complaints
Authority (AFCA) should provide clear guidance on the types of evidence that may be relied upon in
determining death benefit distributions.

Assessing DFV in the absence of a criminal conviction

Reliance on criminal convictions as the primary indicator of DFV does not reflect the lived experience of
victim-survivors. For example, the NSW Bureau of Crime Statistics and Research (Coercive Control
Monitoring Report, December 2025) found that between 1 July 2024 and 31 December 2025:

e 473 incidents of coercive control were recorded by police.
e 22 charges were laid.

o 5 matters were finalised in court; and

e only 1 resulted in a criminal conviction.

These figures demonstrate the significant gap between reported incidents and successful prosecutions.
Similar patterns are likely to exist across other jurisdictions. As such, limiting consideration to criminal
convictions would exclude a substantial proportion of DFV cases.

We support the inclusion of the list of non-judicial evidence contained in the Consultation Paper and
agree that weight ought to be given to these other forms of evidence. This is in line with our previous
recommendation to The Treasury in its Consultation Paper on ‘Combatting financial abuse perpetrated
through coerced directorships’ (extracted below):?

e police reports;

e apprehended domestic violence orders, intervention orders or restraining orders;

3 Submission of the UNSW Tax and Business Advisory Clinic (23 December 2025) is available here:
https://www.unsw.edu.au/content/dam/pdfs/business/acct-audit-tax/tax-clinic/publications-submissions/2026-01-unsw-tax-and-
business-advisory-clinic-submission-final.pdf.
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e court documents, including affidavits, sentencing remarks and judgments;
e reports or letters from psychologists, psychiatrists, general practitioners, counsellors or hospitals;

e letters from support professionals such as financial counsellors, community legal centres, Legal Aid,
social workers or community organisations;

e victim statements (including self-disclosures) or statutory declarations;

e evidence of access to government victim support programs (such as the Leaving Violence Program,
Crisis Payment or victims’ compensation schemes);

e evidence from government departments regarding decisions made in response to DFV; and
e evidence that a school attended by the victim-survivor’s child or children is aware of DFV.

We recognise that expanding the evidentiary base introduces complexity. Trustees must be able to
determine what evidence can be relied upon, how conflicting evidence should be assessed, and how to
identify the relevant perpetrator to be excluded from receiving a death benefit. This highlights the
importance of clear guidance to support consistent trustee decision-making.

Access to evidence and verification challenges

Trustees may also face practical challenges in accessing evidence to corroborate a notification of DFV.
This may include:

e evidence provided directly by family members; or
e evidence obtained independently by the trustee.

In both cases, trustees must be satisfied that the evidence is reliable and sufficient to support a decision
to exclude a beneficiary. This includes establishing both the existence of DFV and the identity of the
relevant perpetrator.

Notification and information asymmetry

The consultation indicates that trustees are expected to be notified of DFV by family members or other
third parties. In practice, this assumption may not hold. Where DFV has occurred, victim-survivors may
have limited contact with family members. As a result, family members may be unaware of both the
circumstances of abuse and the existence of the victim’s superannuation interests.

While a legal personal representative (LPR) may ultimately obtain access to ATO records identifying a
deceased person’s superannuation interests, this process typically requires probate or letters of
administration. Current ATO processes require this formal authority before information can be released.

The time required to obtain probate may exceed the timeframe within which trustees are expected to pay
death benefits. This creates a structural tension between:

o the expectation that trustees pay benefits as soon as practicable; and
» the time required for relevant information regarding DFV to become available.

This further supports the need to explore alternative mechanisms for identifying DFV risks that do not
rely solely on family notification.

Implications for timing of death benefit payments

In practice:
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e superannuation death benefits may be paid within a relatively short period (for example, within
two months); while

e access to relevant information through estate administration processes may take significantly
longer.

This raises practical questions as to whether existing timeframes allow sufficient opportunity for DFV to
be identified and communicated to trustees.

If a minimum notice period were to be introduced (for example, analogous to probate timeframes),
consideration would need to be given to the impact on:

o the cost and timeliness of death benefit payments; and
o trustee exposure where they delay payment in anticipation of potential DFV claims.
Potential supporting mechanisms

Given these constraints, consideration should be given to mechanisms that do not rely solely on family
notification. This may include:

o improved information-sharing pathways (subject to appropriate privacy safeguards); and

e acentralised DFV register or flagging mechanism that trustees could access prior to the payment
of death benefits.

Such measures would assist trustees to identify relevant risks within existing timeframes and support
more consistent and effective decision-making.

Consultation Question 15: Should trustees maintain discretion to include a perpetrator in a re-
made death benefit determination (for example, after substantially reducing their proportion of
the benefit), or should this discretion be entirely removed?

Having regard to the complex and often highly nuanced circumstances that may arise, trustee discretion
should be maintained.

Retaining discretion allows trustees to respond appropriately to the specific facts of each case, including
situations where a strict exclusion of a beneficiary may not produce a fair or intended outcome.

A critical consideration in exercising this discretion is whether the deceased was, or may have been,
subject to coercion. This includes circumstances where the deceased was influenced or pressured to:

e make or remake a death benefit nomination in favour of a perpetrator.

o establish or restructure superannuation arrangements (including entering a reversionary
pension); or

o establish or roll over benefits into an SMSF that is ultimately controlled by the perpetrator.

In such cases, formal arrangements directing benefits to a perpetrator may not reflect the genuine
intention of the deceased. Trustee discretion is therefore necessary to allow these circumstances to be
identified and addressed.

These risks are particularly pronounced in the SMSF context. As outlined in earlier responses, where the
perpetrator is also a trustee or the controlling mind of the fund, governance structures may be insufficient
to prevent or identify coercion. This may limit the effectiveness of formal mechanisms such as binding
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nominations or reversionary pensions. This supports the need for strengthened oversight of SMSF
trustees and enhanced regulatory engagement.

Accordingly, removing trustee discretion entirely may result in outcomes that are inconsistent with the
underlying policy objective of preventing perpetrators from benefiting from financial abuse.

This position is further supported by the clinical experience outlined in Annexure A, which identifies
instances where SMSFs have been used to facilitate coercion and financial harm.

Consultation Question 25: Which of the options above (1, 2 or 3) do you consider most
suitable?

A model centred on Option 1 (broad trustee discretion) is the most suitable.
Limitations of the current scope, particularly for SMSFs

While this submission focuses on preventing perpetrators from accessing superannuation death benefits,
in the context of SMSFs it is also necessary to consider how those benefits may be eroded prior to death.

Our clinical experience (refer to Annexure A) indicates that, in some circumstances, perpetrators may
act as trustees or be the controlling mind of an SMSF. In these cases, superannuation assets may be
accessed, redirected, or otherwise depleted during the victim-survivor’s lifetime, resulting in nil or
negligible benefits remaining at death.

We have also observed instances where victims are coerced into rolling over their superannuation from
an APRA-regulated fund into an SMSF. This may facilitate the weaponisation of the SMSF structure,
enabling perpetrators to exert control over the victim’'s superannuation both during their lifetime and in
relation to death benefits. In addition, the removal of funds from the APRA-regulated environment may
result in the loss of insurance cover, further reducing the value of any eventual death benefit.

Similar risks arise in the context of elder abuse, where SMSF assets may be misappropriated or applied
to related party investments for the benefit of perpetrators. Enduring powers of attorney are one
mechanism through which such control may be exercised.

These circumstances will not arise in all SMSF arrangements. However, they represent a material risk
that should be considered in the design of reforms. If unaddressed, there is a risk that perpetrators may
effectively access or deplete superannuation benefits prior to death, limiting the effectiveness of
measures aimed at restricting access to death benefits.

Question 26: Are you aware of any other options, or a combination of the above options,
that would achieve the intent of this reform?

Verification of beneficiaries

A requirement for trustees to take reasonable steps to confirm that a beneficiary is not a precluded
beneficiary prior to the payment of a death benefit.

SMSF-specific reform

Specific inclusion of the use of SMSFs to facilitate financial abuse during a victim-survivor’s lifetime and
in relation to death benefits. This should consider circumstances where the perpetrator is a trustee or the
controlling mind of the fund. These measures would complement the proposed options and address
structural gaps that may otherwise limit the effectiveness of the reform.

UNSW SYDNEY NSW 2052 AUSTRALIA
T +61 (2) 9385 1000 | F +61 (2) 9385 0000 | ABN 57 195 873 179 | CRICOS Provider Code 00098G



Closing Remarks

Thank you for the opportunity to provide feedback on this Consultation, which presents an important step
in recognising the underexplored impacts of perpetrators misuse of the superannuation system in
Australia.

If you would like to discuss this submission further, please contact Professor Ann Kayis-Kumar at
a.kayis@unsw.edu.au.

Yours faithfully,

UNSW Tax and Business Advisory Clinic

Professor Ann Kayis-Kumar Dianne Hanna
Founding Director Clinic Accountant
Madhvi M

Clinic Accountant
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Annexure A - Client Case Studies

Please note: All names have been changed.

Amy was coerced to sign all documents, or her signature was applied to forms electronically
using a fake email set up by the ex-husband. A DPN was issued for a company along with
penalties for a non-compliant SMSF she was unaware of until after husband deserted the
family and she received notices. All ITR’'s were prepared by a tax agent and signed
electronically without her knowledge, who she never met or spoke to. All refunds, Centrelink
receipts etc went directly to the husband’s bank account, who is now a declared bankrupt.

Zoe, a medical professional and mother of two, escaped over 20 years of physical,
psychological, and financial abuse in 2022. Her former husband remains in their $5 million family
home while she and her children have lived in a refuge for 3 months and are now in transitional
housing. Zoe and her former husband have their own medical practice, including premises, so
there is a business, trust, self-managed super fund, but he refuses to lodge tax returns, has
manipulated his business income and is no longer paying the mortgage, strata or rates, thereby
deliberately forcing arrears in their joint names. He has never paid any child support. Zoe has
received repeated ATO notices of outstanding tax obligations in their joint affairs, including a
final warning letter as the self-managed super fund tax returns are long overdue (risking fines
and imprisonment). However, other than putting a hold on recovery/lodgement action there are
few options available to the ATO while a family law matter is on foot. Zoe’s former husband has
told her that he intends to make her bankrupt, which is a real risk. This would result in her losing
standing in family court and she would likely also lose child custody.
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