VIRESNE EX VIRONE VIRENT AN VIRUS?
SOME THOUGHTS ON VIRO v. R.

By A. R. BLACKSHIELD*

Viresne ex Virone virent an virus? That is, is Viro v. R. a source
of power or poison? Briefly the implicit answer must be that both
are present, and in potent amounts. The immediate effect of Viro
was to free the High Court from being bound by Privy Council
decisions. However, the case has a deeper significance for Australian
nationhood on the one hand, and the doctrine of binding precedent
on the other. The Court’s acknowledgment of its own “responsi-
bility . . . to determine ultimately what is the law for Austrdlia” is
welcome not only as a clear manifesto of Australian nationalism,
but also as a manifesto of the Court’s present willingness to assume
an explicit lawmaking role not concealed by Blackstonian doctrines
of precedent. But this access of national and judicial virility may
also be virulent: not only for those who lament the fading symbols
of Australian dependence on Britain and judicial subservience to
supposedly pre-existing “law”, but also because of the continuing
problems which Viro fails to resolve, and to which it may even
contribute. One such problem is that of the insoluble logical
dilemma left for State courts, now subordinate to two coordinate
and potentially competing appellate systems; another is the degree
to which the creative responsibility now acknowledged by the High
Court for itself is to be accorded (as the author argues that it must
be) to State courts as well. The Waind case, responding with
diligence and sympathy to the High Court’s lead in Viro, is seen as
offering the way to sound solutions of both these problems.

I THE HIGH COURT AND PRECEDENT: FROM
PIRO TO VIRO

The announcement by the High Court of Australia in Viro v. R.}!
that that Court no longer regards itself as bound by any past or future
decision of the Judicial Committee of the Privy Council, is part of a
rapidly changing fabric of laws and understandings concerning Privy
Council appeals. Any commentary responsive to Viro must begin by
stressing that further developments appear to be imminent.

Viro was decided on 11 April 1978. By the time this comment went
to press a little over three months later, additional pieces of the puzzle
were already falling into place. First, an indispensable part of the
constitutional foundation for Viro had been supplied retrospectively by
the High Court’s further holding, on 15 June 1978, that the Privy

* LL.M. (Syd.); Associate Professor of Law, University of New South Wales.
1(1977) 18 A.L.R. 257. See Note (1978) 52 A.L.J. 345; Crawford, “The New
Structure of Australian Courts” (1978) 6 Adelaide L. Rev. 201, 224-230.
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Council (Appeals from the High Court) Act 1975 was valid.2 Secondly,
on 21 July 1978, a specially constituted five-judge bench of the New
South Wales Court of Appeal had announced,? for all judges in New
South Wales,* four new rules of judicial policy—(1) that as between
conflicting decisions of High Court and Privy Council, the decision of
the High Court would always be preferred; (2) that, for that reason,
leave to appeal from Supreme Court to Privy Council for the purpose
of inviting their Lordships to review a High Court decision would
henceforth never be granted, since any such review would be futile;s
(3) that, alternatively, no such leave would be granted since the object
of the application (namely, to create a conflict between High Court
and Privy Council) was not one of which it could ever be said that
leave “ought” to be granted; and (4) that, in any event, no leave to
appeal to the Privy Council would henceforth be granted in any case,
since (now that the Privy Council|no longer ranks higher than the
High Court) it can never be said pf any issue that it is one which
affirmatively “ought” to be determined by the Privy Council rather
than the High Court.®

Meanwhile, thirdly, there had been a revival of earlier? press reports
that Commonwealth and State Attorneys-General were exploring
proposals for the legislative abolition of Privy Council appeals direct
from the State Supreme Courts in matters of purely State law.® And

2 A.-G. (Commonwealth) v. T. & G. Mutual Life Society Ltd (1978) 19 A.L.R.
385.

3In National Employers Mutual General Association Ltd v. Waind (as yet
unreported).

4 Insofar as the Court’s conclusions are laid down as propositions of law, they
are obviously binding on all judges in New South Wales. Insofar as they should
rather be regarded as rulings of judicial “practice” or “policy” (see discussion at
notes 158-164 infra), it is clear that pronouncement by the Court of Appeal is an
appropriate mechanism by which to achieve such rulings for all judges of the
Supreme Court. Theoretically, New South Wales courts other than the Supreme
Court might claim an inherent power to formulate their own rules of precedent.
In fact, however, it seems clear either that they have no such inherent power, or
that their exercise of it (if any) is subject to specific directives from the Supreme
Court.

5 A Privy Council affirmation of the High Court decision would add nothing to
what we already knew; a rejection of it would be disregarded by virtue of (1)
above. Thus, either way, a Privy Council pronouncement could serve no useful
purpose.

6 Some of these rulings are considered further at notes 102-110 and 169-173
infra.

7 Sydney Morning Herald, 16 December 1977, 2, 7; 21 December 1977
(editorial), 6.

8 For present purposes I assume (1) that the above appeals survive; and (2)
that all other possibilities of appeal have now been abolished by the conjoint effect
of the Privy Council (Limitation of Appeals) Act 1968 (Cth), the Judiciary Act
1968 (Cth), and the Privy Council (Appeals from the High Court) Act 1975
(Cth). Both assumptions are examined more fully in Blackshield, The Abolition
of Privy Council Appeals (Adelaide Law Review Research Paper No. 1, 1978;
forthcoming).
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these new reports of possible legislation affecting all the States were
accompanied by reports that, if necessary, New South Wales was
prepared to take its own independent initiatives for abolition of the
appeal from its own State Supreme Court.? Finally, the pendency of
the appeal to the Privy Council in Calvin v. Carr*® had presented their
Lordships with a possible opportunity of indicating how they, in the
‘aftermath of Viro, would respond to a conflict between High Court and
Privy Council authority.

The affirmative aspects of Viro v. R. are thus part of a rapidly
burgeoning movement towards the disappearance from Australia of all
Privy Council appeals; its problematic aspects seem likely to fade from
practical significance as that movement progresses. For the time being,
however, Viro remains an absorbing and at times an anguished exposure
of problems which reach to the very heart of the doctrine of binding
precedent. It is solely with these problems of precedent that the present
comment is concerned.

There was a time when the High Court of Australia, in its approach
to precedent, appeared to be at least partly in thrail to the then
prevailing sentiment of a homogeneity of culture and tradition through-
out the British Empire—reinforced (for lawyers) by the mystique of a
univocal common law as “a brooding omnipresence in the sky”.** The
result was a working assumption that, normally, even the decisions of
English municipal courts should be preferred to indigenous Australian
views. The decisive pronouncements of English judges were in Trimble
v. Hill'z and (at least as to the House of Lords) in Robins v. National
Trust Co.;*S the high water mark in Australia was the High Court’s
decision in Piro v. W. Foster & Co. Ltd** which in 1944 led Zelman
Cowen to say that the Court had “formally written the House of Lords
into the hierarchy of tribunals whose decisions bind Australian Courts”.!?
That, of course, was an exaggeration; even in Piro v. Foster, the Court

9 Sydney Morning Herald, 26 June 1978, 2, 21; 28 June 1978, 11; 29 June
1978, 10; 3 July 1978 (editorial), 6; 5 July 1978, 2.

10 At this time of writing the Privy Council proceedings had been adjourned to
30 October 1978. The appeal is from the decision of Rath J. in Calvin v. Carr
[1977] 2 N.S.W.L.R. 308, and involves a possible conflict between the Privy
Council decision in Annamunthodo v. Oilfield Workers' Trade Union [1961] A.C.
945 and the High Court decision in Australian Workers’ Union v. Bowen (No. 2)
(1948) 77 C.L.R. 601.

11 Holmes J., in Southern Pacific Co. v. Jensen (1917) 244 U.S. 205, 222,
denying such an “omnipresence” for the United States.

12 (1879) 5 App. Cas. 342, 344-345.

1371927] A.C. 515, 519.

14(1943) 68 C.LR. 313, 320 (Latham C.J.), 325-326 (Rich 1), 326-327
(Starke J.), 335-336 (McTiernan J.), and 340-342 (Williams J.). The only
reported instance of a formal following of Piro v. Foster appears to be that in the
judgment of Latham C.J. in Ford v. Ford (1947) 73 CL.R. 524, 528.

15 Cowen, “The Binding Effect of English Decisions upon Australian Courts”
(1944) 60 L.Q.R. 378, 381.
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continued to maintain its well settled view!® that municipal English
decisions, including those of the House of Lords, could not strictly be
binding in Australia. Nevertheless, Sir Owen Dixon’s refusal in Parker
v. R} to follow a House of Lords decision which he (and his High
Court brethren) thought fundamentally “misconceived and wrong”
dramatically ushered in a new era. Since then, the Court has continued
to mark out an independent position.!® Now, in Viro v. R., it has taken
a giant step towards implementation of W. N. Harrison’s plea in 1934
for the development of distinctively Australian rules of precedent “to
suit the circumstances existing here”.® The potential movement was on
four main fronts.

Il ARE AUSTRALIAN COURTS “BOUND” BY PRIVY COUNCIL
DECISIONS GIVEN IN NON-AUSTRALIAN APPEALS?

In Viro, the Court was faced with a conflict between its own previous
decision in R. v. Howe,? and that of the Privy Council in Palmer v.
R.# The initial challenge to the authority of the latter case was on the
limited ground that it had come before the Privy Council by way of
appeal from Jamaica. The argument was that Privy Council decisions
are binding in Australia only when they are rendered on appeal from
Australian courts. On this view, Privy Council precedents derive their
binding force in Australia from their Lordships’ institutional role as
constituting the highest court in the Australian legal system; so that
when they sit as the highest court in some other legal system, their
pronouncements (though obviously always persuasive) can have no

16 Isaacs J. had rejected the strict “uniformity” ideal as early as Baxter’s case
(1907) 4 C.L.R. 1087, 1152. As to English decisions in Australian courts see
Brown v. Holloway (1909) 10 C.L.R. 89, 102-103; Webb v. Federal Commissioner
of Taxation (1922) 30 C.L.R. 450, 469-470; Sexton v. Horton (1926) 38 C.L.R.
240, 244, 251; Waghorn v. Waghorn (1942) 65 C.L.R. 289, 292-293, 297-298;
Wright v. Wright (1948) 77 C.LR. 191, 202, 210-211, 213-214. And see Brett,
“High Court—conflict with decisions of Court of Appeal” (1955) 29 A.LJ. 121;
St John, “Lords Break from Precedent: An Australian View” (1967) 16 Int. &
Comp. L.Q. 808, 812-813.

17 (1963) 111 C.L.R. 610, 632, refusing to follow the House of Lords decision
in D.P.P. v. Smith [1961] A.C. 290.

18 E.g., in Skelton v. Collins (1966) 115 C.L.R. 94 (where Piro v. Foster was
extensively reinterpreted); Uren v, John Fairfax & Sons Pty Ltd (1966) 117 C.LR.
118; Mutual Life & Citizens’ Assurance Co. Ltd v. Evatt (1968) 122 C.L.R. 556;
Geelong Harbour Trust Commissioners v. Gibbs, Bright & Co. (1970) 122 C.LR.
504; Caltex Oil (Aust.) Pty Ltd v. The Dredge “Willemstad” (1976) 11 ALR.
227; Grant v. Downs (1976) 11 AL.R. 577. In historical perspective it is of
course important to see these cases not as a departure from, but rather as a return
to, an older High Court tradition: see, e.g., Isaacs J., in Commonwealth and the
Central Wool Committee v. Colonial Combing, Spinning & Weaving Co. Ltd
(1922) 31 C.L.R. 421, 438-439.

19 Harrison, “Precedent in Australia” (1934) 7 A.L.J. 405, 406.

20 (1958) 100 C.L.R. 448.

21[1971] A.C. 814,
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binding effect. In short, this argument challenged the view of Sir
Laurence Street in Mayer v. Coe? and in Ratcliffe v. Watters®

that, in jurisdictions subject to the ultimate appellate authority of
the Privy Council, a decision of the Privy Council laying down
principles or lines of reasoning directly applicable within the
jurisdiction in question will bind the courts of that jurisdiction,
even though the proceedings in which the Privy Council decision
was given originated from another part of the British Common-
wealth.

Prior to Mayer v. Coe the precedents had been inconclusive. The
clearest decision contrary to Mayer v. Coe was Negro v. Pietro’s Bread
Co. Ltd? in which the Ontario Court of Appeal refused to follow the
Privy Council’s much-criticised decision (on appeal from Australia) in
Victorian Railways Commissioners v. Coultas.?® It did so on the ground
that “the binding effect of the judgment of the Privy Council is limited
to the Courts of the Colony from which the appeal is had”. But the
only formal support there proffered for this “very bold . . . conclusion
was a passage from the judgment of Greer L.J. in Fanton v. Denville,
a decision of the English Court of Appeal; and in context it is clear that
that passage did no more than reaffirm the well settled rule that Privy
Council decisions are not binding in English courts.?

22 (1968) 88 W.N. (Pt 1) (N.S.W.) 549, 555.

23 (1969) 89 W.N. (Pt 1) (N.S.W.) 497, 504.

24[1933] 1 D.L.R. 490, 495-496. On this and related cases see Joanes, “Stare
Decisis in the Supreme Court of Canada” (1958) 36 Can. Bar Rev. 175, 186-187.
As early as Toronto Railway Co. v. Toms (1911) 44 S.C.R. 268, 274, there had
been a faint hint that the Supreme Court of Canada might “possibly [not] feel
itself bound” by the Coultas case. In Will v. Bank of Montreal [1931] 3 D.LR.
526, Ford J., of the Supreme Court of Alberta, had declined to follow a Privy
Council decision in an Australian appeal; but only on the ground that the Privy
Council, in Robins v. National Trust Co. [1927] A.C. 515, 519, had (he thought)
directed him to prefer a later inconsistent decision of the House of Lords. Negro
v. Pietro’s Bread Co. was followed by similar rejections of the Coultas decision in
Purdy v. Woznesensky [1937] 2 W.W.R. 116 (Saskatchewan Court of Appeal),
and in Austin v. Mascarin [1942] 2 D.LR. 316, 318-319 (Ontario Court of
Appeal); but in each of these cases the issue was clouded by apparent adoption of
the reasoning in Will v. Bank of Montreal.

25 (1888) 13 App. Cas. 222. The locus classicus of English criticisms is in Coyle
v.J. Watson Ltd [1915] AC. 1.

26 Note 24 supra, 496.

27[1932] 2 K.B. 309, 332.

28 See Leask v. Scott (1877) 2 Q.B.D. 376, 380; The City of Chester (1884) 9
P.D. 182, 207; Dulieu v. White [1901] 2 K.B. 669, 677, 683. Of course, insofar as
this rule rests on the fact that the Privy Council is not part of the English
hierarchy, it might tend to support the broad principle that decisions are binding
only in the hierarchy in which they are given. The suggestion that this is in fact
the reason for the usual English rule is strengthened by Combe v. Edwards (1877)
2 P.D. 354, 360, where Privy Council ecclesiastical decisions were treated as
strictly binding (but see 4.-G. for Ontario v. Canada Temperance Federation
[1946] A.C. 193, 206); and also by The Cayo Bonito [1903] P. 203, 215-216,
219-220, where Privy Council admiralty decisions (given at a time when the Privy
Council was the highest appellate court in the English admiralty jurisdiction)
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The strongest support for Mayer v. Coe was an inferential analogy
from the Privy Council’s own holding that when it applies Mohammedan
law, its pronouncements are binding in all jurisdictions retaining the
Privy Council appeal where Mohammedan law applies.?? But, doctrin-
ally, that pronouncement was explicitly based on the theological
postulate of universality of the Koran; functionally, it reflected the
practical exigencies of a situation in which a Committee composed
predominantly of English judges is called upon to develop a set of
authoritative precedents for an alien jurisprudence. The Privy Council’s
work in relation to common law jurisdictions is simply not comparable.

Finally, in Morris v. English, Scottish & Australian Bank Ltd® the
High Court of Australia had treated the construction of New South Wales
tenancy legislation as governed by the Privy Council’s construction3! of
corresponding legislation in New Zealand. The case was a piquant one
because it was clear that the Privy Council’s view depended on a
misapplication of an earlier dictum of Williams J. in the High Court.3?
Nevertheless Williams J. held in a single sentence that the Privy
Council’s interpretation “is of course binding upon us”.3% The rest of the
Court, despite their “respectful doubt” of the Privy Council’s position,
also disposed of the matter in a single sentence: “But their Lordships’
authority is supreme on such a matter and it remains only for this
Court to comply with their pronouncement.’$

Such automatic submission to higher authority, unexamined and
unsupported by reasons, can hardly give the result much satisfactory
basis as precedent3® It seems clear from their Honours’ eloquent
silence that they must have been acting upon what has now emerged in
Viro®* as the “sanction” theory of precedent: that, as a pragmatic or
prudential matter, a subordinate court must submit to the views of a
higher appellate tribunal if it is clear that, on appeal, that tribunal will
reassert those views. This, of course, is hardly an adequate approach to
the theory of precedent, except perhaps in the narrowest Austinian

were tentatively treated as probably also strictly binding. On the other hand, in
Gore-Booth v. Bishop of Manchester [1902] 2 K.B. 412, 420, the rule is said to
derive from the fact that the Privy Council is not strictly bound by its own
decisions.

2 Fatuma Binti Mohamed Bin Salim Bakhshuwen v. Mohamed Bin Salim
Bakhshuwen [1952] A.C. 1, 14. Semble, no similarly explicit rule was ever adopted
with regard to appeals on Roman-Dutch law.

30 (1957) 97 C.L.R. 624,

31TIn McKenna v. Porter Motors Ltd [1956] A.C. 688.

32 In Burling v. Chas. Steele & Co. Pty Ltd (1948) 76 C.L.R. 485, 490-491.

33 Note 30 supra, 632.

34 1d., 630.

351 assume for this purpose that the rules of precedent can be the subject of
precedent. But see the discussion accompanying notes 158-164 infra.

36 Bspecially per Barwick C.J. at 260; see discussion at notes 78-79 and 134
infra,
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theory of jurisprudence. Its pragmatic appeal rests not on theory but on
acceptance of “facts of life”’; that is, on political and predictive appraisal
of probable appellate reactions in a hierarchical system.?” But, even if
this predictive approach to appellate reactions could be adequately
grounded in theory, and even if it could be frankly acknowledged
without judicial discomfort,®® no prediction that the Privy Council will
transpose its rulings uniformly from one jurisdiction to another can
nowadays safely be made.?®

The truth is that the “facts of life” which doctrines of precedent
must reflect, are not in 1978 what they were in 1958 (when Morris v.
E., S. & A. Bank was reported), nor even what they were in 1968
(when Mayer v. Coe was decided). The changes go not merely to the
predictive probabilities on which a “sanction” theory must rest, but to
the functions and responsibilities of the Privy Council itself, in a
changing hierarchical setting. I shall later argue that it is from such
hierarchical functions and responsibilities that any viable doctrine of
precedent must be educed. What are they, for the Privy Council, in
19782

In 1901, when appeals to the Privy Council were retained for what
was then “the Australian colony within the Empire”,*® it was possible
(though even then with ambivalence) to regard the Judicial Committee
as a distinctively imperial court, sitting technically outside the Australian
or any other colonial legal system, and reviewing each system’s
decisional output from the viewpoint of imperial interests—amongst
which was an interest in the uniform development and preservation of
British legal traditions. Indeed, in this colonial setting, it remained
significant to insist that the appeal was not to a court at all, but rather
(in the terminology long used in India) to the King-Emperor, to whom
the Judicial Committee rendered merely advisory aid. The appeal was
thus bound up with the metaphysical (or at least supranational)
symbolism of the indivisible imperial Crown. In 1926 this metaphysic
was still in full flower:

87 In a similar pragmatic and predictive spirit, it used to be said that Dominion
courts were effectively “bound” by the House of Lords, since that House was “the
alter ego” of the Privy Council, and its pronouncements were thus indicia of what
the Privy Council would do. The alter ego notion apparently derives from Brett,
note 16 supra, 122. Yet even in its most deferential phase, the High Court never
adopted such a doctrine; see the cases cited in note 16 supra. See also Wright,
“Precedents” (1943) 8 Camb. L.J. 118, 135.

38 Cf. Harrison, note 19 supra, 409.

39 Since diversity in Dominion legal development is nowadays fully acknowledged
by the Privy Council itself. See dustralian Consolidated Press Ltd v. Uren [1969]
1 A.C. 590, 641-644; Geelong Harbor Trust Commissioners v. Gibbs Bright & Co.
[1974] A.C. 810, 819-821; Abbott v. R. [1977]1 A.C. 755, 768. Viro is fully
attentive to, and generally seeks to build upon, these changes in Privy Council
attitudes: see the text at notes 90-91 and 93-94 infra.

40 As Barwick C.JI. put it in another context in N.S.W. v. Commonwealth (1975)
8 ALR. 1, 16.
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The Judicial Committee of the Privy Council is not a body,
strictly speaking, with any location. The Sovereign is everywhere
throughout the Empire in the contemplation of the law. He may
as well sit in Dublin, or at Ottawa, or in South Africa, or in
Australia, or in India as he may sit here, and it is only for
convenience, and because we have a Court, and because the
members of the Privy Council are conveniently here that we do
sit here. . . . We sit as an Imperial Court which represents the
Empire, and not any particular part of it.*t

Even then, of course, in hearing an appeal from any country, their
Lordships were “bound to take notice of what the law is in that
country, . . . and decide it as well as [they] can”.®? But at least on
matters of general principle, and fundamental legal conceptions, the
ideal of uniformity throughout the Empire was a central part of the
symbolic meaning of the Privy Council appeal. As to the hierarchy of
judicial institutions, the Privy Council itself was the bond which might
be regarded (as long as one did not examine the weld too closely) as
welding the Empire’s judicial structures in a single hierarchy.

Today the old metaphysical notions are gone—though not without
historical paradox, as Ibralebbe v. R.*® made clear. There it was argued
that the Ceylon Independence Act 1947 (Imp) had had the effect of
extinguishing any Ceylonese right of Privy Council appeal, since “the
continuance of such a right is necessarily inconsistent with the status
of Ceylon as an independent political body”.# If the Judicial Com-
mittee’s proceedings had remained in substance as well as in form a
matter of advice to the sovereign (the effective appeal being then
merely a non-judicial procedural avenue for invoking prerogative
power), and if the resulting joint intervention of Crown and Judicial
Committee in the litigious affairs of independent Ceylon had been an
exercise of imperial as distinct from Ceylonese functions, then the
challenge to any continued appeal as inconsistent with Ceylonese
independence would have had substance. Accordingly, in order to
reject the challenge their Lordships had necessarily to reject both the
above hypotheses.

On the first point, they were able to marshal authority going back
to A. V. Dicey’s prize essay of 1860% to show that, ever since the
establishment by the Judicial Committee Act 1833 of a separate
Judicial Committee, that Committee had been “in substance an inde-
pendent court of law”, exercising a jurisdiction still founded on the

4 Hyll v. McKenna [1926] Ir. Rep. 402, 404.

42 Sumboochunder Chowdry v. Naraini Dibeh (1835) 3 Knapp 55, 12 E.R. 568,
570. And see note 99 infra.

43 [1964] A.C. 900.

“7d., 912.

45 Published as Dicey, The Privy Council (1887).
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prerogative, but exercising it in a true judicial capacity.*® On the
second point, their Lordships relied on the combined effect of the
imperial and Ceylonese laws regulating the Privy Council appeal to hold
that
Between them, these various legislative provisions establish that
the Privy Council appeal is part of the judicial system of Ceylon,
a part of the structure of original and appellate courts by which
legal decisions, judgments, decrees and orders are passed and
recorded. . . . If and when a territory having constitutional power
to do so, as Ceylon now has, decides to abrogate the appeal to the
Judicial Committee from its own local courts, what it does is to
effect an amendment of its own judicial structure.*?

It was thus because the Privy Council appeal no longer reflected any
overriding imperial interest, but was merely a “part of the judicial
system of Ceylon”, that their Lordships were able to hold that the grant
of Ceylonese independence had not detracted from the right of appeal.

We need not seek to identify precisely the point of time at which the
old supranational role of the Privy Council fell away. Perhaps the
process was a part of the transition from British Empire to British
Commonwealth of Nations. Perhaps it occurred even later, as a
by-product of the fragmentation since 1953 in the indivisibility of the
Crown,® or in that of the Privy Council itself.#® Certainly, by the time
the Ibralebbe case was decided, the appeal had become, for each
Commonwealth jurisdiction which retained it, a part of the judicial

46119641 A.C. 913, 918-921.

1471d., 921-922.

48 De Smith, Constitutional and Administrative Law (3 ed. 1977) 98-99, 109,
argues that with the introduction by the Royal Titles Act 1953 of separate titles for
separate dominions, and the desuetude since that time of the relevant convention
recited in the preamble to the Statute of Westminster (that for new royal titles
the assent of Dominion Parliaments was required), the Crown can no longer be
regarded as one and indivisible. If this is correct, then analytically the change in
the Privy Council’s status might best be seen as a corollary of these developments.

49 Through diversification of the formal theories by which the Privy Council
appeal is reconciled with the modern Commonwealth’s motley political structures.
In Malaysia, which has its own Head of State, the Privy Council’s “advice” is
tendered not to Her Majesty, but to that Head of State, the Yang Dipertuan
Agung. See Federation of Malaya (Appeals to Privy Council) Order in Council
1958, S.I. 1958 No. 426; Malaysia (Appeals to Privy Council) Order in Council
1963, S.I. 1963 No. 2086 (amended by S.I. 1969 No. 369). For republics within
the Commonwealth, the appeal is not to “Her Majesty in Council” but to “the
Judicial Committee”, which sits as a fully conventional court and not even
technically as an advisory body. See Republic of Singapore (Appeals to Judicial
Committee) Order 1966, S.I. 1966 No. 1182 (amended by S.I. 1969 No. 370);
The Gambia (Appeals to Judicial Committee) Order 1970, S.I. 1970 No. 1114;
Trinidad and Tobago Appeals to Judicial Committee Order 1976, S.I. 1976 No.
1915. No metaphysic of unity could conceivably survive such a startling prolifer-
ation of roles. And cf. Rath J., in Calvin v. Carr [1977] 2 NSW.LR. 308, 342.
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system of that jurisdiction. Whatever the position in the past,5 it is
now clear that the binding authority of any Privy Council decision must
rest on the Privy Council’s position as the highest court in the legal
system within which the decision is rendered. For all other legal
systems, even those which themselves retain a Privy Council appeal, its
authority must be merely persuasive. Even if the rule of precedent
formulated in Mayer v. Coe had at one time been correct, its enounce-
ment in 1968 was (or at best was rapidly becoming) anachronistic.
No such rule ought now to be followed.

It is therefore regrettable, for several reasons, that their Honours did
not pay more attention to this aspect of Viro v. R. First, though it is
undoubtedly true that the whole issue is now outmoded and irrelevant
for the High Court it is equally true that the issue may still be a live
one for the States. State courts must still be strictly bound by some
Privy Council decisions; and that constraint (as we shall see) may give
rise to quite intractable problems. It would therapeutically ease this
constraint to adopt the rule which in any event is now analytically
correct: that the only Privy Council decisions strictly binding in
Australia are those which were given in Australian appeals.52

Secondly, insofar as the judgments in Viro did decide this question,
they tended to give the wrong answer, by reaffirming Mayer v. Coe.53

50 Parsons, “English Precedents in Australian Courts” (1949) 1 UW.A. Ann. L.
Rev. 211, argues in effect that the true rule was always that in Negro v. Pietro’s
Bread Co.

51 Since the Court is no longer strictly bound by any Privy Council decisions, it
no longer matters whether or not it was formerly bound by some of them. Most
of the judges in Viro appeared to assume this point; it was stated expressly by
Barwick C.J., 260.

52 Indeed, to confine the binding force of decisions to the hierarchy in which
they are given would mean (if taken literally) that courts in any Australian State
are bound only in appeals from that State. Cf. A.-G. of British Columbia v. Col
[1934] 3 D.L.R. 488, 491 (per Martin J.A.). On this view, the binding force
attached to Privy Council decisions would dwindle almost to vanishing point.
Hitherto, the fact that appeals from Australian States to the Privy Council were
sometimes channelled through the High Court, might perhaps have sufficed to weld
State jurisdictions into a single hierarchy for precedent purposes. But that
channelling or welding is gone.

53 Judges in New South Wales appear to be moving away from Mayer v. Coe
in any event; and the dicta in Viro leave them free to do so. See, e.g., Rath J., in
Qalvin v. Carr [1977] 2 N.SW.L.R. 308, 342, expressing no final opinion on the
view here proposed but finding it “not without its attractiveness”. And cf. Moffitt P.,
in National Employers’ Mutual General Association v. Waind (see note 3 supra).
As for the relevant dicta in Viro, Gibbs J., 281, acknowledged the force of
contemporary common law diversity (see note 39 supra); but treated this as
“exceptional” and reaffirmed Mayer v. Coe. Jacobs 1., 306, did not “accept as
significant that the appeal was from Jamaica and not from an Australian court”.
On the other hand Murphy J., 318-319, thought that an earlier or later conflicting
High Court decision should be preferred to “a Privy Council decision on appeal
from outside Australia”; and that “Australian courts will inevitably pay less regard
to past Privy Council decisions on appeals from elsewhere”. And Mason J. . 295,
while apparently accepting the rule “that a Privy Council decision . . . is binding
on all courts from which an appeal lies directly or indirectly to the Privy Council”,
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Thirdly, as to Privy Council decisions rendered at any time after 8 July
1975, a rejection of Mayer v. Coe would have reinforced the main
holding in Viro. For any such decisions must necessarily belong to a
hierarchy of which the High Court is not now a part.*

Indeed, even as to past Privy Council decisions, the true explanation
of Viro may be that those decisions were made in a hierarchy of which
the High Court is no longer a part. In other words, the application of
the principle that decisions are binding only within the system to which
they belong, may have to be predicated on temporal, as well as
territorial and jurisdictional, boundaries between legal systems.

III IS THE HIGH COURT BOUND BY PRIVY COUNCIL
DECISIONS?

To this, the major question in Viro, the answer was firm and
unanimous.® The High Court can never again be bound by any Privy
Council decision, whether of past or future. In matters of federal
jurisdiction (and of State appellate jurisdiction insofar as an appeal
formerly lay from the High Court), no future Privy Council decision
can indeed occur. Any that did occur would be pronounced without
jurisdiction, and might therefore be consigned to the same legal dustbin
as Webb v. Outtrim.5® In State appellate matters there may be future
Privy Council decisions; but the High Court will approach these with
the courtesy due to a coordinate court, not with the subservience due
to a superior court.” Past Privy Council decisions are not simply swept
aside; they retain the status they formerly had as authoritative pro-
nouncements of the highest court in our precedent system. They thus

thought also that contemporary diversity “entails that there will be some cases in
which Australian conditions and circumstances are such as to require a Supreme
Court to decline to follow the Privy Council decision”. The leeways in this
formulation would leave a State court free, in practice, to decide the matter
either way. Moreover, even for Jacobs J., the significant word is “significant”,
which may invite similar leeways. On a strict reading there was, of course, a
similar equivocation in Mayer v. Coe itself, which applied only to non-Australian
decisions whose “principles or lines of reasoning” were “directly applicable” in
Australia. See the quotation at notes 22-23 supra. In any event, the treatment of
the matter in Viro is quite inconclusive: even if Mason and Jacobs JJ., are counted
with Gibbs J., as affirming Mayer v. Coe, there is still no majority view either
way.

54 Cf. Joanes, note 24 supra, 189.

55 Barwick C.J., 260; Gibbs J., 282; Stephen J., 289-290; Mason J., 294-295;
Jacobs J., 306; Murphy J., 318; Aickin J., 326.

56 [1907] A.C. 81, in which for the first and last time the Privy Council
purported to speak on an inter se matter under s. 74 of the Constitution.

57 Thus Gibbs J., 282, spoke of “two final courts of appeal, neither of which is
subordinate to the other”; and Stephen J., 290, of “the co-existence of two .
courts of ultimate recourse, neither necessarily deferring to the other”, and of
“two coordinate appellate courts”. And see Jacobs J., 306 (“two co-ordinate
tribunals”).
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remain binding unless overruled, and only the highest court in the
system has power to overrule them. But that court is now the High
Court.

The exact mechanics of this role transference remain rather obscure.
Is it a matter of the High Court taking the place of the Privy Council,
of High Court judges stepping into Privy Councillors’ shoes? In that
event High Court judges are heirs not only to a body of precedents, but
to the same power of departure therefrom as the Privy Council had.®®
Or is it a matter of the corpus of Privy Council precedents being assimi-
lated to the precedents of the High Court itself, which must therefore
(as the highest court in the system) extend to all the precedents for
which it is thus now responsible the same power of departure therefrom
as has hitherto been applicable to prior decisions of the High Court?®
In short, are the relevant rules of precedent now to be the Privy
Council rules, or the High Court rules?

In practice little turns on the question, since on either footing the
result is the same: the High Court can now overrule a Privy Council
decision, but will normally be reluctant to do so0.%® For what it is worth,
the South African precedents appear to point to the former answer:
that a court freed from Privy Council appeals inherits the Privy
Council’s power of overruling decisions. In John Bell & Co. v. Esselen,®
Centlivres C.J. asserted:

As this Court is now the final Court in respect of appeals from
courts in the Union, it must naturally have the power, which the
Privy Council had and which it does not now have in respect of
these appeals of departing from an erroneous decision of the Privy
Council.

And in Fellner v. Minister of the Interior® he repeated:

At one time the Privy Council was our final court. It was not
bound by its own decisions. . . . And now, the appellate Division
being the final Court of Appeal in respect of appeals from Courts

88 The Privy Council rule as to self-overruling is most fully stated in Ridsdale
v. Clifton [1877] 2 P.D. 276, 305-307; and most recently in Baker v. R. [1975]
A.C. 774, 787-788.

5 The High Court rule as to self-overruling was first stated by Isaacs J., in
Australian Agricultural Co. v. Federated Engine-Drivers & Firemen’s Association
of Australasia (1913) 17 CLR. 261, 274-279; and perhaps most authoritatively in
A-G. for NS.W. v. Perpetual Trustee Co. (Ltd) (1952) 85 C.LR. 237. For a
recent discussion see Queensland v. Commonwealth (“The Second Territorial
Senators’ Case”) (1977) 16 A.L.R. 487, where the earlier cases are fully collected
by Aickin J., 514-523. And see Prott, “When Will a Superior Court Overrule its
Own Decision?” (1978) 52 A.L.J. 304, 310-314.

60 1t would be particularly fruitless to try to distinguish between the two powers
since the seminal statement of Isaacs J., in the Engine-Drivers’ Case (1913) 17
C.L.R. 261, 275-277, was explicitly directed to claiming for the High Court the
same power of self-overruling as the Privy Council had.

61119541 1 S.AL.R. 147, 154,

62[1954] 4 S.A.L.R. 523, 530. See on these cases Joanes, note 24 supra, 191-193.
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in the Union, has the power which the Privy Council had, of
departing from an erroneous decision of the Privy Council.

In Canada, the only explicit® judicial pronouncement on the matter
is to the same effect. In Reference re Farm Products Marketing Act,*
Rand J. maintained:

The powers of this court in the exercise of its jurisdiction are
no less in scope than those formerly exercised in relation to
Canada by the Judicial Committee. From time to time the Com-
mittee has modified the language used by it in the attribution of
legislation to the various heads of ss. 91 and 92, and in its general
interpretive formulations, and that incident of judicial power
must, now, in the same manner, and with the same authority,
wherever deemed necessary, be exercised in revising or restating
those formulations that have come down to us.

Extrajudicially, however, the present Chief Justice of Canada, Bora
Laskin, has dismissed this approach as “quite artificial because it ignores
the substantial reason” for the Privy Council’s freedom to depart from
its own decisions.® This ground of rejection is unconvincing because
“the s