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I. INTRODUCTION

297

The issueof whetherthe commonlaw privilege againstself-incrimination
extendsto corporations,has beenthe subjectof considerableuncertainty in
Australianjudicial decisions. The questionhas to datebeenleft openby the
High Court of Australia and lower courts have demonstrateda division of
views. Most recently, a decision in the New South Wales Land and
EnvironmentCourtdenyingthe protectionof the privilege to a corporation1 has
been overturnedby the New South Wales Court of Criminal Appeal.2 It
appearslikely that the issuewill not be finally resolveduntil addressedby the
High Court.3

This article examinesAustralian and overseasjudicial decisionsregarding
corporationsand the privilege againstself-incrimination. Further, it discusses
difficulties which arise in relation to reliance upon overseasdecisionsand

Lecturerin Law, Universityof New SouthWales.
1 State Pollution Control Commission vCaltex Refining Co Pty Ltd (1991)72 LGRA 212.
2 Calta Refining Co Ply Ltd v State Pollution Control Commission (1991)74 LGRA 46.
3 On 5 June1992the High Courtgratedthe EnvironmentProtectionAuthority specialleaveto appealthe

decisionof theCourtof Appealin Caltex.
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identifies a number of considerationswhich may be relevant in any fmal
judicial detenninationof theissue.

II. THE POSITIONIN ENGLAND, CANADA AND THE UNITED
STATESOF AMERICA

The principal English casein this areais the Court of Appeal decision in
Triplex SafetyGlass Co Ltd v LancegayeSafetyGlassLtd.4 In that casethe
Courtwascalleduponto decidewhetherthedefendantcorporationwasentitled
to rely uponthe privilege againstself-incriminationin responseto a requestto
answerinterrogatories. Du ParcqLJ, delivering the judgementof the Court,
held that a corporationcould take advantageof the privilege against self-
incrimination. Theissuewasdealtwith briefly in the following tenns:

Finally, we agreewith the opinion of the SupremeCourt of Alberta in Websterv
SollowayMills & Co,5 to which our attentionwas drawn, that on principle one
cannotseeany reasonablegroundfor the supportof the view that this claim of
privilege should be limited to natural personsand that it could not be taken
advantageof by a corporation.
It is true that a companycannotsuffer all the pains to which a real personis
subject. It can, however,in certaincases,be convictedandpunished,with grave
consequencesto its reputationand to its members,andwe can seeno groundfor
depriVIng a juristic personof thosesafe-guardswhich the law of Englandaccords
evento the leastdeservingof naturalpersons. It would not be in accordancewith
principle thatany personcapableof committing,andincurring the penaltiesof, a
crimeshouldbecompelledby processof law to admita criminal offence.6

More recently, the House of Lords in Rio Tinto Zinc Corporation v
WestinghouseElectrical Corporation7 adoptedthe reasoningof the Court of
Appeal in Triplex SafetyGlassand confinnedthe availability of the privilege
againstself-incriminationto corporations.

Thedecisionof the SupremeCourtof Alberta in Websterv SollowayMills &
Co,8 which was referredto in Triplex SafetyGlass,hadheld that the privilege
againstself-incriminationwasnot limited to naturalpersonsandcouldbe taken
advantageof by cOlporations.9 The Court in Websterdealt with the issueas
follows.

The last objection was that this claim of privilege should be limited to natural
personsandthat it couldnot be takenadvantageof by a corporation. On principle
one cannotseeany reasonableground for the supportof such a view. There
seemslittle doubt that at the trial the plaintiff cancall the defendant'sofficer and
requiretheproductionof thesedocumentsandit would seemthat they oughtto be

4 (1939)2 All ER613.
5 (1931)1DLR 831 at 833-4.
6 Ibid at 621.
7 (1978)AC 547.
8 Note5 supra.
9 Regv Banko/Montreal(1962)36DLR 45; Klein v Bell (1955)2 DLR 513.
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able to know what the documentsare so as to be preparedto havethe real issue
fairly tried, which is thepurposeof the rulespermittingdiscoverybut the rule that
one cannot be compelled to criminate himself has for centuriesbeen firmly
establishedasa partof ourcommonlaw andmustbedeemedto existexceptsofar
only asit hasbeenaffectedby legislation.10

However,subsequentCanadiandecisionshavesignificantly limited the scope
of the privilege in its application to corporations. In R v Judge of General
SessionsofthePeacefor CountyofYork11 it washeld that theprivilege against
self-incrimination does not, in relation to corporations,apply in respectof
testimony by officers and employeesof a corporationat a trial. Since the
testimony of a corporation can only take place through its officers and
employees,the effect is to completelyremovethe protectionof the privilege in
testimonyat a trial.12 The corporationcanstill avail itself of the privilege in
pre-trialstagesof proceedingssuchasdiscovery.13

In the United Statesof America, the privilege againstself-incriminationis
dealtwith in the Fifth Amendmentto the Constitution. This statesin part that
"No personshall.... be compelledin any criminal caseto be a witnessagainst
himself'. Becausethe privilege is derived from the Constitution,rather than
commonlaw, it is inviolableby statute.

The privilege is subject to certain limitations in scope. In particular, the
Amendment applies only where a person is asked to give incriminating
infonnation. Accordingly, wherestatutesprovideimmunity againstprosecution
in relation to questions asked or documents demandedof a witness, the
Amendment will provide no exemption from the required testimony or
productionof documentssincethe threatof incriminationis removed.14

Most importantly, the United States Supreme Court has held that the
privilege againstself-incriminationis confined to natural persons. This was
first establishedin Hale v Henkel15 which denied the benefits of the Fifth
Amendmentprivilege against self-incrimination to a corporation. Brown J,
with whom the othermembersof the court concurredon this point, statedthe
reasonsfor this asfollows:

...the corporationis a creatureof the State. It is presumedto be incorporatedfor
the benefitof thepublic. It receivescertainspecialprivilegesandfranchises,and
holds them subjectto the laws of the Stateand the limitations of its charter. Its
powersare limited by law. It can makeno contractnot authorisedby its charter.
Its rights to act as a corporationare only preservedto it so long as it obeysthe
laws of its creation. Thereis a reservedright in the legislatureto investigateits
contractsandfind out whetherit hasexceededits powers. It would be a strange
anomalyto hold thata State,havingchartereda corporationto makeuseof certain

10 Note5 supraat 833-4.
11 (1970)16DLR (3d) 609.
12 SeealsoRvNM Paterson& SonsLtd (1980)117DLR (3d) 517.
13 In Reginav AmwayCorp (1989)56 DLR (4th) 309,theSupremeCourtof Canadaheldthats II(c) of the

CanadianCharterofRightsandFreedomswhich expressestheprivilegedoesnot applyto corporations.
14 Counselmanv Hitchcock142US 547 (1881);Brownv Walker 161 US 591 (1895).
15 202US 43 (1906).
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franchises, could not in the exercise of its sovereignty inquirehow these
franchiseshad beenemployed,and whetherthey had beenabused,and demand
the productionof the corporatebooksand papersfor that purpose. The defense
amountsto this: Thatanofficer of a corporation,which is chargedwith a criminal
violation of the statute,may pleadthecriminality of suchcorporationasa refusal
to produceits books. To statethis propositionis to answerit. While an individual
may lawfully refuse to answerincriminating questionsunlessprotectedby an
immunity statute, it does not follow that a corporation, vested with
privileges and franchisesl;may refuse to show its hand when chargedWith an
abuseof suchprivileges.1

Brown J contrastedthe rights of the corporationwith thoseof the individual
whose"rights are suchas existedby the law of the land long antecedentto the
organisationof the State,andcanonly be takenfrom him by dueprocessof law,
and in accordancewith the Constitution".17 The denial of Fifth Amendment
rights to corporationsis known in the United Statesas the 'collectiveentity' rule
which subsequentdecisions have held to include partnerships18 and trade
unions.19

III. THE LAW IN AUSTRALIA

A number of Australian courts have held that the privilege against self-
incrimination applies to corporationsas well as individuals. In Controlled
Consultants Pty Ltd v Commissioner for Corporate Affairs20 all threejudgesof
the Full Court of the Victorian SupremeCourt held that the privilege may be
claimedby corporations.The Courtnotedthat while the issuehadnot beenput
to restin Australiaby a decisionof the High Court, they would not dissentfrom
the reasoningof the English Court of Appeal in Triplex Safety Glass and, "if
necessary,would hold thatno rationaldistinctioncanbemadein the application
of theprinciplebetweena companyanda naturalperson".21Similarly, in Trade
Practices Commission v TNT Management Pty Ltcf22 Franki J sitting as a single
judge of the Federal Court, stated that he consideredhimself bound by the
decisionsof the EnglishCourtof Appeal in Triplex Safety Glass and the House
of Lords in Rio Tinto Zinc to find that the privilege againstself-incriminationis
availableto a corporation.23

16 Ibid at 74-5.
17 Ibid at74.
18 Bellis vUnited States 417 US 85 (1974).
19 United States vWhite 322US 694(1944).
20 [1984] VR 137.
21 Ibid perMarks J at 152.
22 (1984)53 AiR 214.
23 A nwnberof otherAustraliancaseshaveproceededon theassumptionthata corporationmayavail itself

of the privilege againstself-incrimination. In Refrigerated Express Lines (A/Asia) Ply Ltd v Australian
Meat and Livestock Corporation (1979) 42 FiR 204 an acceptancethat the privilege extends to
corporationsis implied in JusticeDeane'sreasoningregardingan objectionto discoveryof documents
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To date, the High Court of Australia has not expressly dealt with the issue.
Rochfort v Trade Practices Commission24 involved an unincorporated trade
association which was seeking to avoid production of documents on subpoena.
On the facts, the majority of the Court did not consider it necessary to decide
the issue of the application to the association of the privilege against self-
incrimination. However, Murphy J in discussing the issue stated that he found
the English decisions such as Triplex SafetyGlassunconvincing. He stated:

the privilege against self-incrimination is a human right, but based on the desire to
protect personal freedom and human dignity. The history of, and reasons for, the
privilege suggest that it should not be extended to artificial persons such as
corporations or to large or amorphous voluntary organisations.25

In PyneboardPty Ltd v Trade Practices Commission26 one of the issues
which fell for determination by the High Court was whether a corporation could
claim privilege in relation to a notice served under the TradePracticesAct 1974
(Cth) which required the furnishing to the Trade Practices Commission of
certain infonnation. Mason ACJ, Wilson and Dawson JJ noted that the English
Court of Appeal in Triplex SafetyGlasshad seen no reason to support the view
that the common law privilege should be limited to natural persons. While
assuming that the privilege extended to a corporation,27 the matter before the
court was detennined on the basis of the statutory construction of the relevant
provision of the Trade Practices Act and accordingly, the issue of the
application of the privilege to corporations was not expressly decided. Murphy
J, adopted the reasoning he earlier advanced in Rochfort v Trade Practices
Commissionand held that the privilege against self-incrimination was an
individual right and that the history and rationale for the privilege did not justify
its extension to artificial persons such as corporations.28
In Controlled Consultants v Commissionerfor Corporate Affairs29 an

objection by a corporation to production of documents was dealt with by the
High Court on the basis of construction of the relevant statutory provision.
Gibbs CJ, Mason and Dawson JJ briefly considered whether privilege could
apply to a corporation and stated that "the matter may be left for decision in a
later case."30 Murphy J again asserted the view that the privilege was confined
to natural persons.31

and answering of interrogatories (at 207); see also Birrel v Australian National Airlines Commission
(1984) 1FCR 526 per Gray J at 527; Harris vAnsettTransportIndustriesOperations)Pty Ltd (1978) 45
FLR 469 per Keely J at 473; Navir Pty Ltd v TransportWorkersUnion ofAustralia (1981) 52 FLR 177
per Evatt J at 191; R vAssociatedNorthernCollieries (1910) 11 CLR 738 per Isaacs J at 745.

24 (1982) 153 CLR 134.
25 Ibid atl50.
26 (1982) 152 CLR 328.
27 Ibid at 335.
28 Ibid at 346.
29 (1985) 156 CLR 385.
30 Ibid at 394. Brennan J also declined to consider the issue.
31 Id.
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Murphy J's view that the privilege against self-incrimination does not extend
to corporations, has attracted some, albeit restrained, judicial support. National
Companiesand SecuritiesCommissionv Sim (No 3)32 concerned a claim of
privilege by the managing director of a company in his personal capacity or
alternatively on behalf of the company. Nicholson J dealt with the matter by
finding that provisions of the relevant Act impliedly excluded the privilege in
both capacities. Although deciding the issue on that ground, Nicholson J
referred to submissions by counsel that the principles stated in Triplex Safety
Glassand Rio Tinto Zinc were to be preferred to United States authorities and
that a judge at first instance was bound to follow English authorities and stated:

Although I am doubtful as to the validity of either of those arguments, it is
unnecessary for me to determine them, having regard to my conclusion that the
respondent is bound to answer the relevant questions in any event.33

In Master Builders Associationof New South Wales v Plumbers and
GasfittersEmployeesUnion of Australia34 Gray J canvassed the case law to
date. His Honour was clearly influenced by the views expressed by Murphy J
in the High Court35 and he commented that the English decisions extending the
privilege to corporations were made without any real dicussion of the
appropriateness of so doing.36 However, he considered himself constrained by
his position as a judge at first instance to follow the reasoning in the English
cases and to hold that a corporation could avail itself of the privilege against
self-incrimination.37
The first decision in Australia to explicitly hold that the privilege against self-

incrimination does not apply to a corporation was that of Stein J in the Land and
Environment Court of New South Wales in StatePollution Control Commission
v CaltexRefiningCo Pty Ltd.38 The decision was given in an application by
Caltex which sought to set aside a notice requiring production of documents,
which was issued by the State Pollution Control Commission (now the

32 (1987) 5 ACLC 500.
33 Ibid at 506.
34 (1987) ATPR 48,570.
35 Ibid at 48,577.
36 Ibid at 48,574.
37 See also ConcreteConstructionsPty Ltd v PlumbersandGasfittersEmployeesUnion ofAustralia (1987)

71 ALR 501 which concerned a subpoena addressed to an officer of a corporation. While assuming the
right of a corporation to claim privilege against self-incrimination, Wilcox J drew a distinction between a
subpoena addressed to an officer of a corporation and a subpoena addressed to the corporation itself
stating that the corporation may have no resort to privilege in the former case since no question of self-
incrimination arose. On the facts no issue of incrimination of the officer himself arose and Wilcox J did
not consider the officer able to claim privilege on behalf of the corporation. Justice Wilcox's judgement
is a difficult one which he himself admitted "may appear pedantic" (at 519). While not expressly
denying privilege to corporations, His Honour's decision appears motivated by an underlying concern to
reduce the potential or effectiveness of corporate privilege. In the course of the judgement, Wilcox J
noted with approval the statement by Murphy J in Rochfortnote 24 supra that the privilege against self-
incrimination was part of the common law of human rights.

38 Note 1 supra.
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EnvironmentProtectionAuthority) under s 29(2)(a) of the Clean WatersAct
1970. Stein J held that upon constructionof s 29 and relatedsectionsof the
Act, thelegislaturehadby necessaryimplicationexcludedtheapplicationof the
privilege againstself-incrimination. Stein J also consideredthe questionof
whetherat commonlaw the privilege againstself-incriminationextendedto a
corporation. In addressingthis issueHis Honournotedthatthe High Courthad
not yet ruled upon it, that therewas no authority binding on him and that the
"contestis essentiallybetweenAmericanandEnglishauthority".39 SteinJ also
notedwith approvalthe view expressedby Murphy J in the High Courtthat the
privilege againstself-incriminationappliedonly to naturalpersonsanddid not
extendto artificial personssuchascorporations.SteinJ stated:

It is clearthat this Court is not boundby theEnglishauthorities,althoughtheyare
persuasive; seeCook v Cook.4o However, the lack of discussionof the policy
considerationsinherentin the decisionsreducesthe weight of thepersuasiveness,
at leastupon me. They standin manifest,contrastto the decisionsof the United
StatesSupremeCourt which thoroughlyáanalysethe policy considerationsand
historicaldevelopmentof the rule. A readingof the decisionsdoesnot convince
me that the interpretationof the Fifth Amendmentplayedany significantrole in
the outcome,and certainly did not appearto affect the historical and policy
considerationsinvolved.
The judgmentsof Murphy J in Pyneboard,RochfortandControlledConsultants
are alsopersuasive.Readin conjunctionwith the history of the developmentof
the privilege againstself-incrimination,expoundedby BrennanJ in Sorby, leads
me to favour the view that the privilege againstself-incriminationwas always
intendedto beandremainsa personalone. Nothing in thehistoryof theprivilege
andthereasonsfor its developmentjustifiesits extensionto artificial personssuch
ascorporationsor tradeunions. I prefertheanalysisof theUnitedStatesSupreme
Court of the natureof corporations. To my mind thereis no satisfactorypolicy
rationaleto extendthe privilege beyondnaturalbeingsto entitieswhich are the
inventionof theStateandcannotbepunishedby thedeprivationof liberty.
Having reachedthis definite conclusion,what shouldI do? ShouldI say,as did
Gray J, that a Judgeat first instanceshouldnot makesucha decisionbecauseof
its implications? It seemsto me that acknowledgingthe statusof a first instance
Judgeand also the needfor the issueto be determinedby an appellatetribunal,
preferably the High Court, it would nonethelessbe an excessiveexercisein
Judicialtimidity or reticencenot to statemy opinionandsorule.41

Subsequentto handingdown his decision,SteinJ referredcertainquestions
of law to the New South Wales Court of Criminal Appeal for detetmination
including whethera corporation is entitled at common law to the privilege
againstself-incrimination. Judgmentwasdeliveredby GleesonCJ with whom
theothermembersof the Court,MahoneyJA andMcLellandJ agreed.42

Gleeson CJ noted that three different subjects are often confused in
discussionsof the privilege againstself-incrimination,namely;the reasonswhy

39 Ibid at 215.
40 (1986)162CLR 376.
41 Note 1supraat 218-19.
42 Note2 supra.
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it originally becameestablished;the reasonswhy as a matterof history, the rule
hasprevailed;and, "the modemconceptualjustification for the retentionof the
rule to the extentto which it hasnot beenmodified by statute".43 GleesonCJ
statedthat in tennsof the modemconceptualjustification for the privilege, it
shouldbe seenasservingthreemainpurposesasfollows:

First, it is anaspectof individual privacyanddignity. To this extentI respectfully
agreewith Murphy J. WhereI partcompanyWith his Honouris in regardto what
I considerto be the incompletenessof his justificationof theprivilege. It hastwo
other main purposes. One of them is that it assiststo hold a proper balance
betweenthe powersof the Stateand the rights and interestsof citizens. In that
term I include what are commonly describedas "corporatecitizens". Modem
companiesare frequentlyremindedthat they havedutiesof citizenship. I accept
that; but I alsoconsidertheyhaverightsof citizenship,andtheholdingof a proper
balancebetweentheserights andthepowerof the Stateis a concernof thecourts.
I alsoincludecitizenswho havean interestin corporationsasmembers.The third
purposeto which I refer is that the privilege is a significantelementmaintaining
the integrity of our accusatorialsystemof criminal justice, which obliges the
Crown to makeout a casebeforean accusedmustanswer. It is closelyrelatedto,
althoughnot co-extensivewith

4
theright to silence.44 It constitutesa partof what

we acceptas "due process".5In those two last respectsthe rationale of the
privilegeis justasapplicableto corporationsasto individual persons.46

GleesonCJ notedthreefurther argumentswhich supportedthe applicationof
the privilege againstself-incriminationto corporations. Thesewere: first, that
"[i]t is consistentwith the organic theory underlying principles of corporate
criminal liability to treat corporationsas entitled to the privilege"47 secondly,
"although the privilege against self-incrimination is not the same as the
privilege againstself-exposureto civil penaltiesandforfeitures,they areclosely
linked in their historical and conceptualbasis and why the last two kinds of
privilege should apply to naturalpersonsbut not to corporationsis difficult to
understand"48andthirdly, "in modemtimes,probablythemajority in numberof
corporations are one or two-person, or family, companies,and I see no
justificationin principle for distinguishingthemfrom naturalpersonsin relation
to theprivilege".49

IV. RELIANCE UPONOVERSEASDECISIONS

It is clear that Australianjudicial decisionsregardingcorporationsand the
privilege against self-incrimination have placed substantial reliance upon

43 Ibid at 53.
44 Pettyv Queen(1991)65 AUR 625.
45 Adler v District Court ofNSW(1990)19 NSWLR317at 345-53perPriestleylA.
46 Note2 supraat 53.
47 Id.
48 Ibid at 54.
49 Id.
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foreign authorities. Typically, foreign decisionshave been seenas divided
betweenthoseof Englandand Canadaon the onehandandthoseof the United
Stateson theother.50 To theextentto which relianceuponforeignauthorityhas
takenplace at the expenseof a comprehensiveanalysisof the relevantpolicy
considerations,it is highly problematic,since these casesdemonstrateboth
specialcircumstanceswhich limit their applicationanda lack of comprehensive
reasoningwhich renderstheir applicationquestionable.

Australian decisionsallowing corporationsthe protection of the privilege
againstself-incriminationhave principally relied upon the English Court of
Appeal decision in Triplex Safety Glass Co Ltd v Lancegaye Safety Glass.
However,as noted above,this decisioncontainslittle by way of reasoningon
that issueandinsteadreliesuponthe decisionof the SupremeCourtof Alberta
in Webster v Solloway Mills & Co. Webster is a decisionwhich itself contains
little by way of discussionand insteadadoptsan automaticextensionof the
privilegeto corporations. In addition,subsequentto the relianceby the English
Court of Appeal in Triplex Safety Glass in 1939onWebster, the applicationof
the privilege to corporationshas been substantiallycurtailed by succeeding
Canadiandecisions. Accordingly, it is apparentthat the hereditary line of
reasoningin decisionsextendingtheprivilegeto corporationsis weak,anddoes
not reveala comprehensiveanalysisof policy considerations.

Australian judicial decisionssupportingthe view that corporationscannot
avail themselvesof the privilege againstself-incrimination,suchasthatof Stein
J at first instancein State Pollution Control Commission v Caltex Refining Co
Pty Ltd, placegreatrelianceupondecisionsof United Statescourts. As noted
above, the position in the United States is somewhatdifferent to that in
Australia, England and Canada in that the privilege derives from the
Constitutionratherthanthe commonlaw. Consequently,to the extentto which
theprivilegeapplies,it is immunefrom legislativechallenge.

SteinJ statesof the UnitedStatesdecisions:
A readingof the decisionsdoesnotconvinceme that theinterpretationof theFifth
Amendmentplayed any significantrole in the outcome,and certainly did not
appearto affect thehistoricalandpolicy considerationsinvolved.51

However,His Honour'sstatementis difficult to sustaingiventheoftenexplicit
statementsin the United Statesdecisionsthat the courtsare concernedto read
down the limitation imposedby the Fifth Amendmentprivilege on legislative
sovereigntywith respectto corporations.In Hale vHenkel referredto above,in
which thebenefitof the First Amendmentprivilege wasdeniedto corporations,
thecourtstated:

50 Seefor examplethe commentsof MasonACJ andWilson andDawsonJJ in Pyneboard Pty Ltd v Trade
Practices Commission note26 supra at 335; GrayJ in Master Builders Association ofNew South Wales
v The Plumbers and Gasfitters Employees Union ofAustralia note34 supra at 48,577andSteinJ in State
Pollution Control Commission vCaltex Refining Co Pty Ltd note1 supra at 215.

51 Ibid at 219.
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it would bea strangeanomalyto hold that a state,havingchartereda corporation
to make use of certain franchises,could not in the exerciseof its sovereignty
enquire how thesefranchiseshad beenemployed,and whether they had been
abused.52

Similarly, in United Statesv White which deniedthe applicationof the Fifth
Amendmentprivilegeto tradeunions,thecourtstated:

The framers of the constitutionalguaranteeagainstcompulsoryself-disclosure,
who were interestedprimarily in protectingindividual civil liberties, cannot.be
said to have intendedthe privilege to be availableto protecteconomicor other
interests of such organisationsso as to nullify appropriate governmental
regulations.53

Statementssuchas the aboveindicate that to somedegreethe decisionsof
United Statescourts have been influenced by the particular circumstances
arising from the Fifth Amendment. Accordingly, it is apparentthat reliance
upon United Statesdecisionsin the absenceof a separateconsiderationof
relevantpolicy factorsis problematic.

V. RELEVANT FACTORS

In this sectionof the article a numberof factorswhich shouldbe relevantto
anycomprehensivejudicial decisionregardingthe applicationto corporationsof
theprivilegeagainstself-incriminationareidentified andconsidered.

A. LAW ENFORCEMENT
The privilege againstself-incriminationis anexemptionfrom the obligations

which othelWise exist to make information available. Accordingly, in any
situation where the application of the privilege is under consideration,it is
importantto weighthe impedimentsposedby theprivilegeto theadministration
of justice54 against the justifications in favour of the privilege. It is these
impedimentsto the state'sability to investigateand prosecutecrime which lie
behinda rangeof statutoryrestrictionson the privilege55 andwhich haveled to
frequentcalls for theprivilegeto befurthercurtailed.56

In many cases, the impediments to law enforcementpresentedby the
privilege becomemoremarkedwherethe conductis thatof a corporation. The
scopeandcomplexityof corporateconductis suchthat it is oftenthecasethata

52 Note 15 supraat75 (emphasisadded).
53 Note 19supraat700(emphasisadded).
54 In somecasestheprivilegemayoperateto inducea witnessto give evidenceandto refrainfrom perjury.

SeepartV(C) infra.
55 SeeCrimesAct 1958(Vic) s 399(4);s 15(1)EvitknceAcl1977(Qld) s 15(1).
56 Seethe recommendationsof JusticeStewartRoyalCommissionofEnquiry into Drug Trafficking (1983)

p 845 that personsappearingbefore the Commissionbe required to answerquestionsirrespectiveof
whetheror not the answersmay tend to incriminatethat person;seealso s 17 ROYalCommissionsAct
1923(NSW).
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detenninationof illegal behaviourcan only be madeupon examinationof the
documentsand records of the relevant corporation.57 In addition, unlike
conventionalcrime which usually has an identifiable victim, the victim of
illegal behaviourby a corporationis often a more amotphousentity suchas a
market. This placesgreaterpressureon law enforcersto obtainevidencefrom
thecorporationsthemselves.

In considering law enforcementand corporations, the social impact of
corporatecrime is also relevant. While referenceto this issue is lacking in
decisionsof Australian courts, decisionsof United States courts regarding
privilegehavemadereferenceto theprevalenceof corporatecrime. In Braswell
v United States the court madereferenceto studiesin the areaand statedthat
allowing corporationsto claim the privilege againstself-incrimination"would
havea detrimentalimpacton theGovernment'sefforts to prosecute'white collar
crime', one of the most serious problems confronting law enforcement
authorities".58

Similarly, in a recent report of the Australian FederalParliament'sJoint
StatutoryCommitteeon CorporationsandSecurities59 it is stated:

The Committee is concernedthat the behaviour of the corporate sector in
Australia in the 1980'sadverselyaffectedthe confidenceof both Australianand
foreign investorsand the efficiency of Australia'scapital markets. In part this
resulted from the inability of the regulatory authorities to enforce the law
effectively.60

It is clear that law enforcementissuesgain more force with respect to
corporationsboth by reasonof the natureof illegal behaviourby corporations
andtheprevalenceandimpactof thatbehaviour.

B. INDIVIDUAL RIGHTS

The notion that individuals possesscertain rights which must be accorded
protection, has been a central justification for the privilege against self-
incrimination. The privilege is oftendescribedin sucha way asto suggestthat
it is a fundamentalhumanright. Murphy J in Pyneboard v TPC stated:

Theprivilegeagainstcompulsoryself-incriminationis partof thecommonlaw of
humanrights. It is basedon the desireto protectpersonalfreedomand human
dignity. Thesesocial values justify the impediment the privilege presentsto
judicial or other investigation. It protectsthe innocentas well as the guilty from
the indignity and invasion of privacy which occurs in compulsory self-
incrimination; it is society's acceptanceof the inviolability of the human

57 Seethe commentsto this effect in Hale v Henkel note 15 supra at 74; United States v White note 19
supra at700. "The greaterportionof evidenceof wrongdoingby anorganisatiooor its representativesis
usuallyto befound in theofficial recordsanddocumentsof thatorganisation."

58 108S Ct 2284(1988)at 2294.
59 Report of the Joint FederalParliamentaryStatutoryCommitteeon Corporationsand SecuritiesUse

Immunity Provisions in the Corporations lAw and the Australian Securities Commission lAw
(November1991).

60 Ibidp 26.
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personality.... the privilege developedin Englandout of concernfor lack of due
processin Star Chamberand criminal proceedings. It was introducedinto the
Constitutionsof severalof the Americanstatesfollowing the 1788revolution,and
entrenchedin the federal Bill of Rights.... It is referred to in the International
Covenant on Civil and Political Rights, Article 14(3)(g)."61

Similarly, the AustralianLaw Refonn Commissionin its report on evidence
stated of the privilege against self-incrimination that "the role it plays in
defining the relationshipbetweenthe individual andthe Stateis significantand
warrantsthecategorisationof 'humanright'."62

Featuresinherentin the privilege beingcharacterisedas a humanright, such
as the promotionof dignity, privacy and freedomdo not extendeasily beyond
individuals to corporations. Corporationsare artificial creations. They do not
possessinnate rights and cannot be subject to such human ordeals as the
deprivationof liberty. For thesereasons,the individual rights justificationdoes
not, of itself, supporttheapplicationof theprivilegeto corporations.63

While the foregoing reasoningappearsto be sound,there are, as the New
South Wales Court of Appeal decision in Caltex v State Pollution Control
Commission demonstrates,otherfactorswhich mayjustify corporateprivilege.
However, an importantconsiderationin any detenninationof the issueis the
following. Giventhat theprivilege againstself-incriminationinvolves,asnoted
above,a balancebetweencompetinginterests,aretheseremainingjustifications
sufficient to weigh the balance in favour of allowing corporateprivilege.
Certainly, the eliminationof the individual rights justification shouldbe cause
for reconsiderationof the issue rather than an automatic extensionof the
privilegefrom individualsto corporations.

C. EVIDENTIARY JUSTIFICATIONS
Somejustifications for the privilege againstself-incriminationhave been

suggestedin its tendencyto promote certain desirableevidentiarypractices.
The AustralianLaw Refonn Commissionin its reporton evidencenotesthree
suchevidentiaryarguments.64 Theseare:

1. "Encouragingpersonsto give evidence. The privilege againstself-
incriminationmay encouragewitnessesto testify. Its effect is that the
witness can give evidence without fear of having to give answers
againsthis own interests."

2. "Avoidanceof unduehardshipandperjuredtestimony. The witnesscan
escapetheunpleasantdilemmaof choosingbetweenharmfuldisclosure,
contemptandperjury."

61 Note26supra at 346.
62 AustralianLaw RefonnCommissionReportNo 26Evidence (Vol 1, 1985)P 485.
63 SeeMurphy J in Pyneboard note26supra at 346;GleesonCJ in Caltex v SPCC note2supra at53.
64 Note62 supra pp 485-6.
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3. "Avoiding suspectevidence. If a witness is compelled to answer
incriminating questionsthe quality of the evidenceprovidedmay well
besuspectbecauseof thelikelihood of perjury."

Theseevidentiaryargumentsapply to individualsboth as witnessesat a trial
and in respectof pre-trial proceduressuch as discovery or interrogatories.
However,their applicationto corporationsis problematic. A corporationcannot
be called to give evidenceas a witness.65 Where an officer of a corporation
givesevidenceit is the officer who is a witnessratherthanthe corporation. In
such circumstances,the corporation itself is not the subject of any self-
incriminationby the evidenceand the corporation'sprivilege doesnot of itself
protect the witness.66 Accordingly, these evidentiary justifications which
dependto a largedegreeon the giving of testimony,do not to that extentlend
their support to corporate privilege. Their application with respect to
corporationsis limited to pre-trialevidentiaryprocedures.

In addition, a reverseargumentariseswith respectto the aboveevidentiary
justifications and corporations. In many casescorporatedocumentstend to
speakfor themselvesandarelessfallible thanoral testimony. If the availability
of suchdocumentsis restrictedbecausethe corporationcanclaim the privilege
againstself incrimination, this will force regulatoryauthoritiesto placegreater
emphasison the testimonyof companyofficers and employees. This raises
potentialproblems. For example,officers of the companymay be placedin a
situation where they will be faced with the dilemma of hannful disclosure,
contempt and perjury and give suspectevidence in a situation where the
required evidence may be more accurately revealed in the corporation's
documents.

D. THE EFFECfON SMALL CORPORATIONS

The issueof whethercorporationsshouldbe entitledto the privilege against
self-incriminationraisesparticularconcernsin relationto smallcorporations.A
denial of the privilege to corporationswould apply both to large corporations
andto numerousprivatecorporationswith only two shareholders(theminimum
requiredby the CorporationsLaw). As a consequence,the privilege would be
deniedto a small businesswhere the businesshad adopteda corporatestatus
althoughthe decisionto adoptthat statushadbeenmadefor unrelatedreasons.
This matterwas referredto by GleesonCJ in Caltexv StatePollution Control
Commission67 andaccordinglyappearsto carrysomeweight.68

An argumentin responseto this concern is that a denial of privilege to
corporations is simply just one of numerous burdens which apply to

65 Smorgonv AustraliaandNewZealandBankingGroupLtd (1976) 134CLR 475 at 483-5;ReRothwells
Ltd (1989)15 ACLR 168at 187.

66 R v Wright [1980] VR 593;NCSCv Sim(No 2) [1987] VR 421.
67 Note2 supraat 54.
68 SeealsoNZAppleandPearMarketingBoardv Master& Sonsat 196-7wherethis issueis referredto.
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corporations, irrespective of their size, by virtue of the decision to adopt the
status of a corporation with its corresponding advantages. Courts in many other
areas have imposed burdens upon corporations irrespective of their size. For
example, courts have denied to corporations a right of appearance through their
officers in court proceedings. Courts have held this to be so despite the fact that.
this applies to small corporations where in the same circumstances the
individuals involved could appear in court proceedings if an alternate business
structure had been adopted.69 In relation to all such restrictions imposed upon
small corporations it can be argued that the decision to adopt that fonn of
business structure with all its privileges, entails an acceptance of the other
consequences which attach to the corporate structure.

E. STATUTORY PROVISIONS AND THE COMMON LAW PRIVILEGE
AGAINST SELF-INCRIMINATION
In Australia, the common law privilege against self-incrimination is not

inviolable and may be overcome or modified by the express words or necessary
implication of a statutory provision.7o On this basis, there now exists in
Australia a range of statutory provisions which modify or limit the application
of the privilege against self-incrimination in certain contexts. For example,
Evidence Acts in Queensland, Western Australia, Tasmania, South Australia
and the Australian Capital Territory and the Crimes Act in Victoria all modify to
some extent the common law privilege against self-incrimination.71 Of greater
significance with respect to corporations are the range of provisions abolishing
or modifying the privilege in relation to particular areas such as trade practices
law, corporations and securities law and environmental law. For example, the
recently inserted s 1316A of the Corporations Law provides that corporations
have no privilege against self-incrimination in criminal proceedings arising
under the Corporations Law.72
One of many examples of statutory modification of the privilege is provided

by ss 17P and 25 of the Pollution Control Act 1970 (NSW). Section 25 of the
Act allows the Authority to require the furnishing of infonnation by any party.
The section provides that in relation to such requests, the infonnation must be
provided despite any claim of privilege. However, if privilege is claimed, the
infonnation cannot be subsequently used in any prosecution of the provider.
Section 17p requires the holders of pollution control licences to provide certain
infonnation. However, in this case, the information so provided is admissible in
a prosecution of the provider, despite any claim of privilege. The different

69 Federated Engine Drivers v BHP (1913) 16 CLR 245.
70 Hamilton vOades (1988-89) 166 CLR 486, Sorby vCommonwealth (1983) 152 CLR 281.
71 Evidence Act 1977 (Qld) s 15(1); Evidence Act 1906 (WA) s 8(1)(d); Evidence Act 1910 (Tas) s 85(10);

Evidence Act 1929 (SA) s 18(1); Evidence Ordinance 1971 (ACf) s 70(1); Act 1958 (Vic) s
399(4).

72 This provision was introduced by the Corporations Legislation (Evidence) Ami!ndment Act 1992.
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treatment of the privilege evident in these provisions appears to flow from a
policy decision to impose higher standards of disclosure in relation to holders of
pollution control licences than in relation to general requests for information by
the Authority.
The foregoing provisions relevant to corporations law and environmental law

are examples of a number of provisions restricting the application of the
privilege in particular areas. Against this background a number of
considerations are relevant to any judicial detennination regarding the
application to corporations of the common law privilege against self-
incrimination.
First, judges would be cognisant of the fact that in many instances the

entitlement of corporations to the privilege is governed by statutory provisions.
To that extent the significance of the common law privilege is reduced.
Secondly, many of the statutory provisions modifying the privilege do not
distinguish between individuals and corporations and accordingly include an
assumption that the privilege applies to corporations at common law in the same
manner as to individuals. This may place some pressure on courts to maintain
this assumption. Otherwise, there could be a range of unintended
consequences. For example, those legislative provisions whose effect is to
provide corporations with a limited form of privilege would, if there was no
common law entitlement, leave those corporations in a favoured position where
the intention behind the legislation was that such corporations should have
greater obligations to provide infonnation imposed upon them than they would
otherwise.
Thirdly, the courts may be influenced by a perception that the legislature is in

a better position to deal with the various policy considerations regarding the
application to corporations of the privilege. Statutory provisions such as those
from the Pollution Control Actdescribed above, apply the privilege to differing
degrees depending upon the circumstances. This would be more difficult for
the courts. In the absence of establishing a discretionary power to modify the
privilege on a case by case basis, the issue of the application of the privilege to
corporations at common law appears to require a blanket affinnative or negative
answer from the courts.
The considerations outlined above may have influenced judicial decisions to

date regarding corporations and the privilege against self-incrimination. It is
clear that justifications for the privilege are significantly weaker where dealing
with corporations as opposed to individuals and that competing concerns
regarding law enforcement become more compelling. Accordingly, a forceful
case exists for denying the privilege to corporations, a view reflected in some
judicial decisions. However, those decisions which extend the privilege to
corporations may reflect a concern that given the range of statutory provisions
in the area and the assumption in many of those provisions that the privilege
does apply to corporations at common law, it is better to support that
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assumption and to leave any modifications which must be made to the
legislature which is better placed to do so.

VI. CONCLUSION

In examining Australian judicial decisions regarding corporations and the
privilege against self-incrimination, three significiant aspects can be identified.
First, there has been a reliance upon decisions of foreign courts which to a large
extent are unsatisfactory in their application to Australia. Secondly, there are a
range of relevant factors regarding corporate privilege, some of which are
canvassed in this article, which have not been fully dealt with in decisions to
date. Thirdly, there is a significant division of opinion within decisions dealing
with the issue. Inroads have been made by legislation in specific areas
regarding corporations and the privilege against self-incrimination. There is
however, an absence of comprehensive legislation governing the area.
Accordingly, it is likely that the question whether the privilege against self-
incrimination extends to corporations will persist and be the cause of serious
uncertainty until detennined by the High Court of Australia.


