2026 The Test for Lawful but Illegitimate Pressure 165

THE TEST FOR LAWFUL BUT ILLEGITIMATE PRESSURE

WILLIAM GARSKE*

Although the High Court of Australia is yet to recognise a doctrine of
lawful act duress, this development appears likely to be only a matter
of time. This article looks to the future and seeks to determine the
appropriate lens through which cases of lawful act duress should be
analysed, considering three models recently proposed by distinguished
judges: disproportionality (Edelman J writing extra-curially with
Elise Bant), bad faith (Lord Burrows), and unconscionability (Lord
Hodge). It is submitted that, if lawful act duress is recognised in
Australia, the test for lawful but illegitimate pressure should be
whether the threatening party s conduct was so morally reprehensible
that it renders enforcement of the transaction unconscionable. Unlike
the alternatives, that standard reflects the law s approach to related
doctrines and provides a unifying explanation for the recognised
circumstances of lawful act duress.

I INTRODUCTION

This article is about the practical operation of lawful act duress in Australia.
‘Duress’ is a common law ground for unwinding transactions induced by
illegitimate pressure. In the ordinary case, the defendant couples a demand with a
threat — ‘“your money or your life’." Where the defendant’s actual and threatened
conduct is lawful, this is known as ‘lawful act duress’. But the possibility of lawful
act duress is controversial, and the question arising is this: if lawful act duress
exists, how are judges to determine whether lawful pressure is ‘illegitimate’?

Notwithstanding the absence of a clear answer to this question, the recognition
of lawful act duress in Australia seems imminent. Although the doctrine was
peremptorily rejected by the Court of Appeal of the Supreme Court of New South
Wales in Australia & New Zealand Banking Group v Karam (‘Karam’),’ the High

* BCL Candidate, University of Oxford. This article is based on a paper presented at the Australian Centre
for Private Law in April 2024. I wish to thank those in attendance and the many others who reviewed
drafts of this article, especially Professor Kit Barker and Dr Ryan Catterwell. My thanks also to the
anonymous referees. All errors and omissions are my own.

1 Smith v William Charlick Ltd (1924) 34 CLR 38, 64 (Higgins J) (‘Smith v William Charlick’).

2 (2005) 64 NSWLR 149, 167 [62], 168 [66] (Beazley, Ipp and Basten JJA) (‘Karam’).
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Court of Australia left the correctness of that decision open in Thorne v Kennedy.’
Further, the proponents of lawful act duress now include the Supreme Court of
the United Kingdom,* the Court of Appeal of the Supreme Court of Victoria,’ the
Court of Appeal of the Supreme Court of Western Australia,’ and distinguished
academics.” The Supreme Court of the United Kingdom has identified three
recognised circumstances of lawful act duress: blackmail, lawful threats to the
person, and illegitimate manoeuvring.’®

With the probable recognition of lawful act duress in mind, this article looks to
the future and seeks to identify the test for lawful but illegitimate pressure under
Australian law. That inquiry is important for two reasons. First, deciding whether
to recognise lawful act duress naturally involves considering how the doctrine is
likely to operate in practice. And second, if lawful act duress is recognised, the
outcome of future cases will turn on the test that is selected.

Distinguished judges and commentators have proposed three tests for
lawful but illegitimate pressure. The first is James Edelman and Elise Bant’s
disproportionality test, which asks whether there is disproportionality between the
lawful threat and the threatening party’s legitimate interest in the demand that the
threat supports. The second is Lord Burrows’ test of ‘bad faith demand’, which
asks whether the demand was made in bad faith in the sense that the threatening
party did not genuinely believe that it was entitled to what it was demanding.
And the third is Lord Hodge’s unconscionability standard, which asks whether
the threatening party’s conduct was so morally reprehensible that it renders
enforcement of the transaction unconscionable. While most Australian authority
has followed Edelman and Bant down the path of disproportionality,” Lord Hodge’s
unconscionability standard was endorsed by a majority of the Supreme Court of
the United Kingdom in Times Travel (UK) v Pakistan International Airlines Corpn
(‘Times Travel)."

3 (2017) 263 CLR 85, 98-9 [29] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ), 113 [70] (Nettle J)
(‘Thorne v Kennedy”). See also Hsiao v Fazarri (2020) 270 CLR 588, 617—18 [70] (Nettle and Gordon JJ)
(‘Hsiao”).

4 Times Travel (UK) Ltd v Pakistan International Airlines Corpn [2023] AC 101 (‘Times Travel’).

5 Beerens v Bluescope Distributions Pty Ltd (2012) 39 VR 1, 11 [46] (Nettle JA, Redlich JA agreeing at 22
[90]); Doggett v Commonwealth Bank of Australia (2015) 47 VR 302, 321 [73] (Whelan JA, Garde AJA
agreeing at 353—4 [218]) (‘Doggett’).

6 Electricity Generation Corporation v Woodside Energy Ltd [2013] WASCA 36, [25] (McLure P, Newnes
JA agreeing at [44]) (‘Woodside’).

7 See, eg, Peter Birks, An Introduction to the Law of Restitution (Clarendon Press, rev ed, 1989) 177-9;
James Edelman and Elise Bant, Unjust Enrichment (Hart Publishing, 2™ ed, 2016) 211-12, 215-16
<https://doi.org/10.5040/9781509995578> (‘Unjust Enrichment 2016’); Rick Bigwood, ‘Throwing the
Baby Out with the Bathwater? Four Questions on the Demise of Lawful-Act Duress in New South Wales’
(2008) 27(2) University of Queensland Law Journal 41, 43, 80-82 (‘Four Questions on the Demise of
Lawful-Act Duress’).

8 Times Travel (n 4).

9 See, eg, Thorne v Kennedy (n 3) 114 [71] (Nettle J); Woodside (n 6) [25] (McLure P, Newnes JA agreeing
at [44]); Doggett (n 5) 321 [73] (Whelan JA, Garde AJA agreeing at 353—4 [218]); Claudia Carr, ‘Lawful
Act Duress in Australia’ (2020) 13(3) Journal of Equity 292, 294.

10 Times Travel (n4) 110 [2], 116 [17], 116—17 [20]-[22] (Lord Hodge, Lords Reed, Lloyd-Jones and
Kitchin agreeing).
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This article submits that if lawful act duress exists, Australian law should adopt
Lord Hodge’s unconscionability standard as the test for lawful but illegitimate
pressure. Unlike the alternatives, that standard reflects the law’s approach to related
doctrines and provides a unifying explanation for the recognised circumstances of
lawful act duress. Like the doctrine of unconscionable dealing, the common thread
between the cases is the unconscionable quality of the defendant’s behaviour. By
contrast, very few examples of lawful act duress have been explained in terms
of disproportionality or bad faith, and many are incapable of such explanation.
Among other reasons, that is because disproportionality and bad faith both fail to
capture the central role that a threatening party’s background conduct can play in
rendering a lawful threat illegitimate.

It is not disputed that unconscionability, meaning ‘against conscience’, is
merely an umbrella concept that draws its useful meaning from the cases." But
there are three reasons that Lord Hodge’s unconscionability standard should be
adopted nonetheless. First, this article takes the law as it is. If unconscionability
serves as an appropriate touchstone in myriad other private law doctrines, what
distinguishes lawful act duress? Second, the selection of a test for lawful but
illegitimate pressure necessarily presupposes the existence of lawful act duress.
To the extent that an unconscionability standard is uncertain, this simply reflects
the nature of the doctrine that it circumscribes. Third, a relatively greater degree of
uncertainty should be tolerated in the context of the morally reprehensible conduct
that unconscionability regulates. The fact that a cricket umpire has the power to
sanction anything that they deem to be unfair play does not undermine the Laws of
Cricket. So too for unconscionability in lawful act duress.

This article proceeds in four parts. The first Part defines duress and lawful
act duress. The second Part explains why lawful act duress can and should be
recognised under Australian law. The third Part identifies three recognised
circumstances of lawful act duress. And the final Part considers the potential tests
for lawful but illegitimate pressure.

II DURESS AND LAWFUL ACT DURESS

Duress arises where: (1) pressure induces the victim to enter into the contract;
and (2) that pressure is illegitimate.”” These elements reflect the rationale of duress,
which is that the law will not give effect to an apparent consent that is induced
by pressure exercised upon one party by another party when the law regards that
pressure as illegitimate.” That understanding usurped an overborne will theory of

11 Tanwar Enterprises Pty Ltd v Cauchi (2003) 217 CLR 315, 324 [21], 335 [60] (Gleeson CJ, McHugh,
Gummow, Hayne and Heydon 1J) (‘Tanwar Enterprises’). ‘It is not to be defined because it is indefinable’:
Chief Justice James Allsop, ‘The Judicialisation of Values’ (2018) Federal Judicial Scholarship 14, [21].

12 Crescendo Management Pty Ltd v Westpac Banking Corporation (1988) 19 NSWLR 40, 46 (McHugh JA,
Samuels and Mahoney JJA agreeing at 41) (‘Crescendo Management’).

13 Ibid 45 (McHugh JA), citing Universe Tankships Inc of Monrovia v International Transport Workers
Federation [1983] 1 AC 366, 384 (Lord Diplock) (‘The Universe Sentinel’).
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duress," which was inconsistent with prior authority and obscured the victim’s
conscious choice to submit to the demand rather than take an alternative course of
action.” This explains why a transaction entered into under duress is voidable at
the election of the victim, not void ab initio.

Pausing there, it is instructive to compare duress with the equitable doctrines
of undue influence and unconscionable dealing. Undue influence also looks to
the quality of the weaker party’s consent,”® but does so by asking whether the
weaker party’s will was subordinated to the excessive influence of another."” At
the very least, the judgemental capacity of the weaker party must be ‘markedly
sub-standard’." Unconscionable dealing, on the other hand, arises where: (1) the
innocent party suffers from a special disadvantage which seriously affects that
party’s ability to make a judgement as to their own best interests;"” and (2) the
ascendant party unconscientiously exploits that special disadvantage.”

Duress, undue influence, and unconscionable dealing have similar rationales,
each being broadly concerned with whether the State should refuse to enforce an
impugned transaction on the basis that one party was subjected to an improper
motive for action.”’ But duress, unlike its equitable sisters, need not deprive the
victim of any free agency or ability to decide.” The victim of duress ‘knows only
too well’ what they are doing, but ‘chooses to submit to the demand or pressure
rather than take an alternative course of action’.”

This article focuses upon the second element of duress: illegitimate pressure.
Although the early common law rule was that only unlawful conduct or threats

14 Cf The Universe Sentinel (n 13) 400 (Lord Scarman).

15 Thorne v Kennedy (n 3) 97 [26] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ), citing Lynch v DPP
(Northern Ireland) [1975] AC 653, 695 (Lord Simon) and Crescendo Management (n 12) 45-6 (McHugh
JA, Samuels and Mahoney JJA agreeing at 41).

16  Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447, 474 (Deane J) (‘Amadio’).

17 Thorne v Kennedy (n 3) 100 [32] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ); Joseph Story,
Commentaries on Equity Jurisprudence, as Administered in England and America (Hilliard, Gray &
Company, 1836) vol 1, 243.

18  Thorne v Kennedy (n 3) 100 [32] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ). A presumption of
undue influence arises in particular relationships, including parent and child, guardian and ward, trustee
and beneficiary, solicitor and client, and physician and patient: Johnson v Buttress (1936) 56 CLR 113,
119 (Latham CJ).

19 In Blomley v Ryan (1954) 99 CLR 362, 405, Fullagar J considered the requirement of ‘special disadvantage’:
The circumstances adversely affecting a party, which may induce a court of equity either to refuse its aid
or to set a transaction aside, are of great variety and can hardly be satisfactorily classified. Among them
are poverty or need of any kind, sickness, age, sex, infirmity of body or mind, drunkenness, illiteracy or
lack of education, lack of assistance or explanation where assistance or explanation is necessary.

20  Amadio (n 16) 462 (Mason J). See also Thorne v Kennedy (n 3) 102—-104 [37]-[40] (Kiefel CJ, Bell,

Gageler, Keane and Edelman JJ).

21 Barton v Armstrong [1976] AC 104, 118 (Lord Cross) (‘Barton’); The Universe Sentinel (n 13) 384 (Lord
Diplock). The phrase ‘improper motive for action’ derives from the judgment of Holmes J in Fairbanks v
Snow, 13 NE 596, 598 (Mass, 1887).

22 Thorne v Kennedy (n 3) 97 [26] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ).

23 Crescendo Management (n 12) 45-6 (McHugh JA). See also Union Pacific Railroad Co v Public Service
Commission of Missouri, 248 US 67, 70 (Holmes J) (1918) (‘It always is for the interest of a party under
duress to choose the lesser of two evils”); Joseph Raz, The Morality of Freedom (Oxford University Press,
1986) 149, 151, 1545 <https://doi.org/10.1093/0198248075.001.0001>.
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in relation to a person’s body or goods could be illegitimate,” this restriction
was abandoned in the 20" century.” It is now uncontroversial that pressure is
illegitimate if it derives from actual or threatened unlawful conduct of any kind,*
subject to a possible (but improbable) exception for bona fide threats to breach a
contract.” What is less clear is when pressure will be illegitimate in the remaining
cases, where the defendant’s actual and threatened conduct is lawful.® It is these
remaining cases that are potential instances of ‘lawful act duress’.

III THE EXISTENCE OF LAWFUL ACT DURESS

The debate over the existence of lawful act duress has been extensive, and a
full exposition is beyond the scope of this article. The purpose of this article is
not to defend the existence of lawful act duress, but rather to analyse the posterior
question of how the doctrine should work if and when it is embraced. At the same
time, the selection of a test for lawful act duress will naturally be informed by the
reasons that the doctrine is accepted. To that end, this Part explains why lawful act
duress can and should be recognised.

By way of context, the arguments against the existence of lawful act duress
appear to be that: (1) almost all contracts are entered into under some form of
pressure;” (2) the only viable basis for discriminating between acceptable and
unacceptable pressure is not positive law but social morality;” (3) the existence of
lawful act duress would create intolerable uncertainty;® (4) undue influence and
unconscionable dealing already cover the field;” and (5) the recognition of lawful
act duress would cut against the rejection of a general obligation of good faith in
the law of contract.”

24 Sumner v Ferryman (1708) 11 Mod 201; 88 ER 989, 990 (Powell J). Threats to goods only provided a
basis for the restitution of payments, not the rescission of contracts: Skeate v Beale (1841) 11 Ad & E
983; 113 ER 688; Astley v Reynolds (1731) 2 Str 915; 93 ER 9309.

25 Occidental Worldwide Investment Corporation v Skibs A/S Avanti [1976] 1 Lloyd’s Rep 293.

26 Crescendo Management (n 12) 46 (McHugh JA); The Universe Sentinel (n 13) 401 (Lord Scarman) (‘the
law regards the threat of unlawful action as illegitimate, whatever the demand”); Smith v William Charlick
(n 1) 56 (Isaacs J). The doctrine of lawful act duress needs to be excluded when determining what counts
as actual unlawful conduct for this purpose.

27  See, eg, DSND Subsea Ltd v Petroleum Geo Services ASA [2000] BLR 530, [134] (Dyson J) (‘DSND’)
(emphasising that the case involved ‘reasonable behaviour by a contractor acting bona fide in a very difficult
situation”). Cf Rick Bigwood, ‘Economic Duress by (Threatened) Breach of Contract’ (2001) 117 (July) Law
Quarterly Review 376, 379-81. Whether such an exception exists is beyond the scope of this article.

28  In the sense that it is lawful but for the doctrine of lawful act duress.

29  See Barton (n21) 121 (Lords Wilberforce and Simon).

30  See Birks (n7) 177.

31 Graham Virgo, The Principles of the Law of Restitution (Oxford University Press, 3" ed, 2015) 221
<https://doi.org/10.1093/acprof:0s0/9780198726388.001.0001>; Paul S Davies and William Day,
“Lawful Act” Duress (Again)’ (2020) 136 (January) Law Quarterly Review 7, 12; Jonathan Morgan, ‘The
Thin End of the Wedge: Morality, Contract Law and Lawful Act Duress’ (2022) 81(1) Cambridge Law
Journal 17, 20 <https://doi.org/10.1017/S0008197322000095>.

32 Karam (n2) 166 [62], 168 [66] (Beazley, Ipp and Basten JJA); Davies and Day (n 31) 12.

33 Times Travel (n 4) 109 (O Jones) (during argument).
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Notwithstanding, the better view is that lawful act duress can and should be
recognised for five cumulative reasons. First, courts have consistently described
the requisite pressure for duress as ‘illegitimate’, not ‘unlawful’.** In other words,
judges have left the possibility of lawful act duress open.

Second, the existence of lawful act duress is consistent with duress’ underlying
rationale. Duress gives rise to relief on the basis that the threatened party’s apparent
consent was vitiated by illegitimate pressure.” Accordingly, the overriding concern
of duress is not lawfulness or unlawfulness, but whether the State should enforce
the transaction.” The related doctrines of undue influence and unconscionable
dealing confirm that this concern is not tied to unlawfulness, as does the crime
of blackmail.” If a threat of lawful conduct can justify the imposition of criminal
sanctions, it should also be able to justify the rescission of a contract.*

Third, cases of lawful act duress cannot simply be subsumed within undue
influence and unconscionable dealing. Whereas duress does not require that the
victim be deprived of any free agency or ability to decide,” the same cannot be said
of undue influence and unconscionable dealing. In cases of undue influence, the
victim’s judgemental capacity must be ‘markedly sub-standard’.* And in cases of
unconscionable dealing, the innocent party must be subject to a special disadvantage
that seriously affects the innocent party’s ability to make a judgement as to their
own best interests.* The victim of duress, by contrast, knows only too well what
they are doing but chooses to submit to the demand. The upshot is that: (1) many
lawful act duress cases will not be caught as undue influence or unconscionable
dealing;* and (2) a doctrine of lawful act duress will allow judges to focus on the
gravamen of lawful threat cases.”

Fourth, lawful act duress would be no more uncertain than unconscionable dealing
and undue influence.” As Rick Bigwood and Joachim Dietrich have observed:

Claims of uncertainty tend to neglect or ignore a simple proposition: namely, that the
same criticism could be levelled against many established jural concepts, and yet it is
not ... In many instances, the law, given its complex nature and society’s expectations

34 The Universe Sentinel (n 13) 384 (Lord Diplock); Dimskal Shipping Co SA v International Transport
Workers Federation [No 2] [1992] 2 AC 152, 168 (Lord GofY) (‘The Evia Luck’); Smith v William
Charlick (n 1) 64, 66 (Isaacs J).

35  Seeaboven 13.

36 See Timothy Pilkington and David Winterton, ‘The Possibility of Lawful Act Economic Duress: Pakistan
International Airlines Corp v Times Travel (UK) Ltd’ (2023) 86(1) Modern Law Review 238, 243 <https://
doi.org/10.1111/1468-2230.12740>.

37  See, eg, Crimes Act 1958 (Vic) s 87.

38  Pilkington and Winterton (n 36) 244 n 36.

39 Thorne v Kennedy (n 3) 97 [26] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ).

40  Ibid 100 [32].

41 Ibid 103 [38], quoting Amadio (n 16) 462 (Mason J).

42 For examples, see below nn 216-18 and accompanying text.

43 Rick Bigwood, Exploitative Contracts (Oxford University Press, 2003) 371 <https://doi.org/10.1093/
050/9780198260639.001.0001> (explaining that the doctrine of lawful act duress forces judges to ‘focus
on the normatively sensitive features of a coercion situation’) (emphasis in original).

44 Thorne v Kennedy (n 3) 115 [72] (Nettle J).
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of what it is meant to deliver, cannot avoid resort to concepts whose meanin§s are
unfixed and whose applications leave considerable scope for expert judgement.®
Finally, those who devise unconscionable but technically lawful means of
compulsion should not be permitted to escape restitution until the legislature declares
the abuse unlawful.* As discussed in the next Part, there are already at least three
circumstances in which lawful act duress has properly given rise to relief.

IV THE RECOGNISED CIRCUMSTANCES OF LAWFUL
ACT DURESS

Between Times Travel and The Law Debenture Trust Corpn plc v Ukraine
(‘The Law Debenture v Ukraine’),” the Supreme Court of the United Kingdom has
identified three circumstances of lawful act duress in practice: blackmail, lawful
threats to the person, and illegitimate manoeuvring. This Part discusses each in turn.

A Blackmail

The first recognised circumstance of lawful act duress arises ‘where a
defendant uses his knowledge of criminal activity by the claimant or a member
of the claimant’s close family to obtain a personal benefit from the claimant
by the express or implicit threat to report the crime or initiate a prosecution’.*
The seminal illustration is Williams v Bayley, where representatives of a bank
successfully pressured a father to repay his son’s debts by threatening the son’s
prosecution.” Although the House of Lords held that the parties’ contract was
invalid on the ground of undue influence,” today the case is better understood as
an example of lawful act duress.” As Lord Burrows explained in 7Times Travel, this
reinterpretation is justified because common law duress was originally thought
to be confined to duress of the person or goods.”” Now that economic duress has
been recognised, there is no reason to hive off cases like Williams v Bayley from
duress by artificially labelling them as cases of undue influence. The real element
underlying cases of blackmail is an illegitimate but lawful threat.

45  Rick Bigwood and Joachim Dietrich, ‘Uncertainty in Private Law: Rhetorical Device or Substantive
Legal Argument?’ (2021) 45(1) Melbourne University Law Review 60, 61-2.

46  Birks (n7) 177.

47  [2024] AC 411 (‘The Law Debenture v Ukraine’).

48  Times Travel (n 4) 111 [4] (Lord Hodge, Lords Reed, Lloyd-Jones and Kitchin agreeing).

49  (1866) LR 1 HL 200, 209 (Lord Cranworth LC) (*Williams v Bayley’). See also Kaufman v Gerson
[1904] 1 KB 591, 597 (Collins MR), 599 (Romer LJ), 600 (Matthew LJ); Mutual Finance Ltd v John
Wetton & Sons Ltd [1937] 2 KB 389, 396 (Porter J); Robertson v Robertson [1930] QWN 41; Public
Service Employees Credit Union Co-operative v Campion (1984) 75 FLR 131, 138 (Kelly J); Scolio Pty
Ltd v Cote (1992) 6 WAR 475, 484, 487 (Ipp J, Seaman J agreeing at 482) (‘Scolio’); Joachim Dietrich,
‘Lawful Coercive Threats and the Infliction of Harm’ (2000) 8(2) Torts Law Journal 187, 208—10.

50  Williams v Bayley (n 49) 211-13 (Lord Cranworth LC), 218-19 (Lord Westbury).

51 Times Travel (n 4) 139 [90] (Lord Burrows); Thorne v Kennedy (n 3) 114—-15 [72] n 130 (Nettle J); CTN
Cash and Carry Ltd v Gallaher Ltd [1994] 4 All ER 714, 718 (Steyn L)) (‘CTN Cash’).

52 Times Travel (n 4) 139 [90].
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At least one Australian court has taken a similar course. In Zsarouhi v
Tsarouhi (‘Tsarouhi’), a wife agreed to a settlement after being caught unlawfully
withdrawing money from a joint home loan.” The wife sought rescission of the
agreement, claiming that she had consented only under the threat of prosecution.
Riley FM of the Family Court of Australia held that the agreement was voidable for
illegitimate pressure, emphasising that the settlement concerned amounts beyond
those that the wife justly owed.™

Not all threats to report compromising information will be illegitimate. In
Norreys v Zeffert, Atkinson J contrasted the legitimacy of reporting a punter’s
betting defaults to Tattersalls with the illegitimacy of issuing the same report to the
punter’s social club.” His Honour explained that whereas the former protected the
legitimate interests of bookmakers, the latter was simply a threat to injure.

Although blackmail is a criminal offence, cases like Williams v Bayley,
Tsarouhi, and Norreys v Zeffert have been treated as ordinary examples of lawful
act duress.” Bigwood and Dietrich, for example, argue that ‘blackmail-style
pressure is not “duress” because it involves a crime or threatened crime; rather, it is
criminalised precisely because it is regarded by the state as an illegitimate way of
inducing another to act against their will”.”” On the basis of similar reasoning, Lord
Burrows concluded in Times Travel that the crime of blackmail is best disregarded
when considering what counts as lawful act duress.™

This article proceeds on the basis that the Supreme Court of the United Kingdom
was correct to recognise blackmail as an example of lawful act duress, but its
thesis does not depend upon that assumption. Lord Hodge’s unconscionability
standard does not just explain blackmail. It also explains the two other recognised
circumstances of lawful act duress.

B Lawful Threats to the Person

The second recognised circumstance of lawful act duress arises in cases of
lawful threats to the person. This example was not discussed in Zimes Travel,”
and has been consistently overlooked in the literature. But in The Law Debenture

53 [2009] FMCAfam 126, [3], [6] (Riley FM) (‘Tsarouhi’), cited in Hsiao (n 3) 617 [70] (Nettle and
Gordon JJ).

54 Tsarouhi (n 53) [20]-[21], citing Flower v Sadler (1882) 10 QBD 572, 576 (Cotton LJ) (‘Flower”).

55 [1939] 2 All ER 187, 189-90 (‘Norreys v Zeffert’).

56  See, eg, Andrew Burrows (ed), A Restatement of the English Law of Unjust Enrichment (Oxford
University Press, 2012) § 11(3)(b).

57  Bigwood and Dietrich (n 45) 88 (emphasis in original). See also Bigwood, ‘Four Questions on the Demise
of Lawful-Act Duress’ (n 7) 60 n 85; Birks (n 7) 177-8.

58  Times Travel (n 4) 138 [88]. An exception to this proposition is required to allow for the peculiar case of
so-called meta-blackmail, where the defendant says: ‘Agree to X or I will blackmail you’. Meta-blackmail
can simply remain illegitimate on the basis that it involves a threatened crime: see Russell L Christopher,
‘Meta-Blackmail’ (2006) 94(3) Georgetown Law Journal 739, 746; Bigwood, ‘Four Questions on the
Demise of Lawful-Act Duress’ (n 7) 60 n 85.

59  Which understandably focused on economic duress.
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v Ukraine, the Supreme Court of the United Kingdom observed that a threat to the
person need not be unlawful in order to constitute duress.”

The Supreme Court’s best authority was Royal Boskalis Westminster NV v
Mountain (‘Royal Boskalis’),”" where Iraq had threatened to use a large number of
the plaintiff company’s employees as ‘human shields’ unless the plaintiff signed
a settlement agreement. This threat was not relevantly unlawful, since it was
consistent with the proper law of the contract” (the law of Iraq in the aftermath of
Iraq’s invasion of Kuwait®”). Notwithstanding, the Court of Appeal concluded that
Iraq’s pressure was illegitimate under the English law of duress.*

Three other illustrations were discussed in The Law Debenture v Ukraine.”
First, it is illegitimate to threaten suicide unless another person enters into a
transaction. That proposition is consistent with English criminal law, where it has
been held that ‘a threat by A to kill herself unless B commits an offence is capable
of constituting duress’.*

Second, it is illegitimate to threaten to harm another person pursuant to a
positive legal entitlement. It is possible to imagine, for example, a ship’s master
having threatened to exercise his contractual entitlement to flog an insolent officer
unless the officer gave up his right to prize money. Notwithstanding the officer’s
liberty to inflict violence, a threat of this kind would constitute illegitimate pressure.

Another illustration, albeit equally outdated, can be found in the marital case of
McLarnon v McLarnon.” When the wife refused to marry the husband, he falsely
informed her parents that she was pregnant. The wife was seventeen at the time,
and her father threatened to put her in a convent unless she agreed to marriage.
Notwithstanding that the father ostensibly had the right to take this draconian
course, the marriage was held to be void for duress.

Third, it is illegitimate for a sovereign State to threaten the use of force. In The
Law Debenture v Ukraine, the Russian Federation sought enforcement of three
billion dollars in Ukrainian Eurobonds. Ukraine claimed that it issued the bonds
under duress, alleging in particular that Russia threatened it with the use of force.
In dismissing Russia’s application for summary judgment, the Supreme Court of
the United Kingdom held that, at least in principle, ‘threats to the safety of a state’s
citizens, or to the safety of members of its armed forces, can constitute duress of

60  The Law Debenture v Ukraine (n 47) 462 [177] (Lords Reed, Lloyd-Jones and Kitchin, Lord Hodge
agreeing).

61 [1999] QB 674, 726, 730 (Phillips L)) (‘Royal Boskalis’).

62  This being the choice-of-law rule for duress: The Evia Luck (n 34) 168 (Lord Goff).

63  Iraqi law would normally have permitted the contract to be avoided within three months of its conclusion,
but the effect of Iraq’s invasion of Kuwait and Law No 57 promulgated by the Iraqi Revolutionary
Command Council was that the rule of law in Iraq no longer prevailed: Royal Boskalis (n 61) 726, 732

(Phillips LJ).

64 Ibid 730.

65  The Law Debenture v Ukraine (n 47) 480—1 [177]-[178] (Lords Reed, Lloyd-Jones and Kitchin, Lord
Hodge agreeing).

66  1bid 480 [177], citing R v Martin (1989) 88 Cr App R 343. Suicide is no longer unlawful: Suicide Act
1961 (UK) s 1; Crimes Act 1900 (NSW) s 31A. See generally Louth v Diprose (1992) 175 CLR 621
(‘Louth v Diprose’).

67  (1968) 112(21) Solicitors’ Journal 419.
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the person’.*® That finding did not and could not depend upon illegality, since such
a conclusion would have infringed the foreign act of state doctrine.”

C Illegitimate Manoeuvring

The third recognised circumstance of lawful act duress arises where the
defendant ‘deliberately manoeuvres the claimant into a position of vulnerability by
means which the law regards as illegitimate’.” In Times Travel, the Supreme Court
of the United Kingdom illustrated this circumstance using two cases: Borrelli v
Ting (‘Borrelli’)" and Progress Bulk Carriers Ltd v Tube City IMS LLC (‘The
Cenk Kaptanoglu’).” As Timothy Pilkington and David Winterton explain, both
cases suggest that the manoeuvring of a claimant will be illegitimate where it
substantially results from conduct that is unlawful or dishonest.”

In Borrelli, the liquidators of Akai Holdings Ltd proposed a scheme of
arrangement with the goal of funding the company’s liquidation. That arrangement
required the approval of Mr Ting, a former chief executive officer who held a
crucial minority shareholding. However, Mr Ting opposed the scheme so as to
deprive the liquidators of funds and thereby prevent any further investigation of his
conduct by the company. Mr Ting bolstered this opposition by forging documents,
procuring false evidence, and refusing to provide the liquidators with access to
material information.

With time running out to meet a court deadline, the liquidators agreed not
to pursue any claims against Mr Ting in return for his approval of the scheme.
After Mr Ting withdrew his opposition, the liquidators realised they had a ‘well
arguable’ claim that Ting had misappropriated very large sums of the company’s
funds for his own benefit.”

The Privy Council accepted the liquidators’ submission that their agreement
with Mr Ting was voidable for duress. The Board explained that ‘Ting’s failure
to provide any assistance to the liquidators; his opposition to the scheme; and his
resort to forgery and false evidence in order to further that opposition amount to
unconscionable conduct’.”

In the analogous case of The Cenk Kaptanoglu, the claimant charterers entered
into a charter party with the owners of the Cenk K for the carriage of shredded
scrap metal. The agreement was executed on 2 April 2009, and the final shipment

68  The Law Debenture v Ukraine (n 47) 480 [175] (Lords Reed, Lloyd-Jones and Kitchin, Lord Hodge
agreeing).

69  Ibid 482 [185], 4834 [189]. See generally Belhaj v Straw [2017] AC 964, 1111-12 [123] (Lord
Neuberger, Lord Wilson agreeing).

70  Times Travel (n 4) 111 [4] (Lord Hodge, Lords Reed, Lloyd-Jones and Kitchin agreeing).

71 [2010] Bus LR 1718 (‘Borrelli’).

72 [2012] EWHC 273 (Comm) 855 (‘The Cenk Kaptanoglu’).

73 Pilkington and Winterton (n 36) 241. Here, this author is using the word ‘dishonest’ in its orthodox (albeit
circular) legal sense of ‘dishonest according to the standards of ordinary people’. Like an elephant,
dishonesty is characterised more by recognition when encountered than by definition: Ivey v Genting
Casinos (UK) Ltd [2018] AC 391, 406 [48] (Lord Hughes).

74 Borrelli (n 71) 1728 [33] (Lord Saville for the Board).

75 Ibid.



2026 The Test for Lawful but Illegitimate Pressure 175

date was 30 April. On 7 April, the owners repudiated by assigning the Cenk K
to another charterer. This repudiation was not discovered by the charterers until
18 April, at which point the owners gave assurances that they would provide a
substitute vessel with a delayed shipment date of 15 May and compensate the
charterers for any loss. Relying on these assurances, the charterers did not attempt
to find an alternative vessel elsewhere. They did so at their own risk, however,
as there was no finding that the owners’ assurances amounted to a contractual
undertaking.

Notwithstanding the owners’ earlier indication that they would provide full
compensation, by 27 April they were only willing to offer a marginal discount on
the freight rate.” The charterers accepted, but reserved the right to claim damages
for the owners’ breach of contract. In response, the owners issued a ‘take it or leave
it” offer requiring that the charterers not only accept the offered discount, but also
waive their right to damages. Citing the need to mitigate their loss, the charterers
accepted this offer under protest.

The dispute was submitted to arbitration, where a majority of the Tribunal held
that the settlement agreement was procured by duress. The arbitrators accepted
that the owners’ conduct was lawful, but emphasised that after repudiating the
contract, the owners had ‘lulled the Charterers’ representative into a full sense
of security when he was in fact being quietly manoeuvred in a corner’.” Cooke J
dismissed the owners’ appeal against the award, concluding that

[t]heir refusal to supply the substitute vessel to meet the Charterers’ needs, in
circumstances which they had created by their breach and their subsequent
misleading activity, unless the Charterers waived their rights, could readily be
found by the arbitrators to amount to ‘illegitimate pressure’.”

Although the defendants in Borrelli and The Cenk Kaptanoglu both engaged
in unlawful conduct before issuing their respective threats,” the cases remain
examples of lawful act duress.” As Lord Burrows explained in Times Travel, this
is because the pressure that finally led to the settlements was lawful.* In Borrelli,
Mr Ting had the right to withhold approval of the scheme.” And in The Cenk
Kaptanoglu, the owners were not contractually bound to provide a substitute
ship.® As far as this author is aware, no judge or commentator has accepted the

76  The owners offered a discount of $2 per metric ton, whereas the charterers’ loss was $8 per metric ton.

77  The Cenk Kaptanoglu (n 72) [17] (Cooke J), quoting paragraph 10 of the arbitrators’ reasons.

78  Ibid [44].

79 In Borrelli (n 71), Mr Ting breached his duties as a former office holder, forged documents, and procured
false evidence: 1723 [2], 1724 [7]-[8], 1726 [27] (Lord Saville for the Board). And in The Cenk Kaptanoglu
(n 72), it was common ground that the owners had repudiated the charterparty: at [44] (Cooke J).

80  Cf William Day, ‘Duress and Uncertainty’ (2022) 138 (April) Law Quarterly Review 194, 196; Henry
Cooney, ‘The Lawful Act Duress Myth’ (2023) 17(1) Journal of Equity 31, 53—4.

81  Times Travel (n 4) 147 [111]. Lord Burrows’ analytical focus on the pressure that finally led to
the settlements is consistent with the rationale of duress. Duress provides a ground for rescinding
transactions, and does so because it is concerned with the threatened party’s consent. Hence, subject to
subsequent affirmation, the elements of duress are assessed as at the moment that the plaintiff consents to
the transaction.

82 Borrelli (n 71) 1723 [5] (Lord Saville for the Board).

83 The Cenk Kaptanoglu (n 72) [37]-[38] (Cooke J).
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existence of lawful act duress but excluded Borrelli or The Cenk Kaptanoglu from
the doctrine’s scope.

In any event, it is possible to envisage a case of illegitimate manoeuvring that
does not involve background illegality. In Thorne v Kennedy, Ms Thorne moved
to Australia to marry a wealthy property developer, Mr Kennedy.* Just eleven
days before the wedding, after Ms Thorne’s family had travelled to Australia from
Eastern Europe, Mr Kennedy told Ms Thorne that the wedding would only go
ahead if she signed a pre-nuptial agreement.

Although the High Court deemed it unnecessary to decide the issue of lawful
act duress, there is a strong argument that Mr Kennedy’s pressure was illegitimate.
By waiting until eleven days before the wedding to demand Ms Thorne’s
signature, Mr Kennedy deliberately manoeuvred Ms Thorne into a position of
vulnerability. This manoeuvring was illegitimate because, like Borrelli and The
Cenk Kaptonoglu, it substantially resulted from dishonest conduct. This line of
reasoning is corroborated by the fact that: (1) the trial judge had described her
Honour’s finding as one of ‘duress’;* (2) Nettle J] would have upheld this finding
were it not for the absence of detailed argument regarding the decision in Karam;*
and (3) the High Court unanimously held that Mr Kennedy had unconscientiously
taken advantage of Ms Thorne."

Borrelli, The Cenk Kaptanoglu, and Thorne v Kennedy can be contrasted with
Smith v William Charlick Ltd (‘Smith v William Charlick’). There, the Australian
Wheat Harvest Board had threatened not to contract with the plaintiff miller unless
it paid a surcharge. The surcharge was calculated on the basis of wheat already
purchased and delivered, the market price of which had subsequently appreciated.
Although the Wheat Board held a monopoly of supply, the High Court of Australia
held that this pressure was not illegitimate.” The crux of the Court’s reasoning
was that it is generally legitimate to make an exorbitant demand as a condition
of entering into contractual relations, since all persons should ordinarily have the
right to choose with whom they will contract and on what terms.* Unlike Borrelli,
The Cenk Kaptanoglu, and Thorne v Kennedy, the Wheat Board’s pressure was
‘not morally reprehensible’.”

An analogous case is Dold v Murphy.”" Dold, Jacobs, and Murphy owned a
tourism company in shares of 46.9%, 46.9%, and 6.2% respectively. They received
a purchase offer of $112 million, which was far higher than they were expecting.

84  These names are pseudonyms.

85  Thorne & Kennedy [2015] FCCA 484, [94] (Judge Demack).

86  Thorne v Kennedy (n 3) 113 [70], which had apparently been lacking because ‘in oral argument it was
accepted that what was said about illegitimate pressure by lawful means was subsumed by what was
advanced under the rubric of unconscionable conduct’: at 115 [73].

87  Ibid 112 [63]-[65] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ), 1156 [74] (Nettle J), 127-8 [116]—
[120] (Gordon J).

88  Smith v William Charlick (n 1) 467, 51 (Knox CJ), 56-7, 63 (Isaacs J). The Board’s monopoly was
protected by legislation passed during the First World War.

89  Ibid 51 (Knox CJ), 56 (Isaacs J), 65 (Higgins J) 68 (Rich J), 70 (Starke J).

90  Ibid 53 (Isaacs J).

91  [2021]2 NZLR 834.



2026 The Test for Lawful but Illegitimate Pressure 177

Nevertheless, Murphy refused to sell unless Dold and Jacobs each transferred him
$2 million more than his proportionate entitlement. In the Court of Appeal of New
Zealand, Dold’s attempt to recover his $2 million on the ground of duress was
unsuccessful. Kés P explained that while Murphy’s conduct was ‘opportunistic ...
unexpected and ungenerous’, he was entitled to act in his own self-interest.” His
Honour quoted a passage from DSND Subsea Ltd v Petroleum Geo Services ASA,
where Dyson J observed that ‘[i]llegitimate pressure must be distinguished from
the rough and tumble of normal commercial bargaining’.”

Similar reasoning was central in Times Travel. The claimant travel agency,
Times Travel, agreed to sell tickets for the defendant airline, Pakistan International
Airlines Corpn (‘PIAC”). Times Travel was largely dependent upon this relationship.
Its business almost entirely comprised the sale of flight tickets between the United
Kingdom and Pakistan, and PIAC was the only airline operating direct flights
between those locations. Notwithstanding, PIAC had the right to terminate the
contract on just one month’s notice.

When a number of PIAC’s agents brought claims for alleged non-payment of
commission, PIAC pressured Times Travel to waive its right to join the claims.
PIAC gave notice that it would terminate its contract with Times Travel at the end
of the following month, and reduced Times Travel’s fortnightly ticket allocation
from 300 to 60. It was not in dispute that PIAC was legally entitled to take
such steps, and the primary judge found that PIAC held an incorrect but genuine
belief that Times Travel was not entitled to any additional commission. PIAC’s
pressure caused Times Travel ‘immense stress’, and would have eventually put
it out of business.” Hence, Times Travel reluctantly agreed to waive its right to
seek further commission.

The Supreme Court of the United Kingdom accepted the existence of lawful
act duress, but rejected Times Travel’s argument that PIAC’s pressure was
illegitimate. Lord Hodge explained that while PIAC’s conduct ‘entailed hard-nosed
commercial negotiation that exploited PIAC’s position as a monopoly supplier,
it did not involve the reprehensible means of applying pressure which gave rise
to the findings of lawful act economic duress in Borrelli and The Cenk K’.” For
Lord Burrows, on the other hand, it was determinative that ‘Times Travel failed to
establish bad faith by PIAC in the specific sense relating to PIAC’s genuine belief
as to it not being contractually liable for the unpaid commission’.” Ultimately, this
difference in reasoning reflects an underlying disagreement as to the appropriate
test for lawful but illegitimate pressure.

92 Ibid 855 [79]. See also Alf Vaughan & Co Ltd (in admin rec) v Royscot Trust plc [1999] 1 All ER (Comm)
856 (“Alf Vaughan’), discussed in Nathan Tamblyn, ‘Contracting under Lawful Act Duress’ [2010]
(December) Singapore Journal of Legal Studies 400, 406.

93 DSND (n 27) [131]. See also Jack Beatson, Andrew Burrows and John Cartwright, Anson s
Law of Contract (Oxford University Press, 31* ed, 2020) 379 <https://doi.org/10.1093/
he/9780198829973.001.0001> (referring to the ‘cut-and-thrust of business relationships’).

94 Times Travel (UK) Ltd v Pakistan International Airlines Corporation [2017] EWHC 1367 (Ch), [59]-
[60], [262(iii)] (Warren J).

95 Times Travel (n 4) 128 [58].

96  Ibid 155 [138].
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V THE POTENTIAL TESTS

The recognised circumstances of lawful act duress discussed above provide
the specific examples that need to be explained by a general test for lawful but
illegitimate pressure.” This Part critically evaluates the leading candidates:
disproportionality, bad faith, and unconscionability, three tests that have recently
been endorsed in the literature, and unconscionability. It argues that, as and
when the time comes, the High Court of Australia should adopt Lord Hodge’s
unconscionability standard.

A Disproportionality

Edelman and Bant argue that the test for lawful but illegitimate pressure
should be whether there is ‘disproportionality between (i) the lawful threat and
(i1) the defendant’s legitimate interest in the demand it supports’.” Before making
the argument that this test should be rejected, this section will first attempt to
summarise the argument in disproportionality’s favour.

1 The Argument in Favour of Disproportionality

The majority of recent Australian authority has endorsed a disproportionality
test.” Most notably, Nettle J suggested in Thorne v Kennedy that the test for lawful
but illegitimate pressure should be ‘whether the pressure goes beyond what is
reasonably necessary for the protection of legitimate interests’.'” Similarly, the
courts of appeal in Western Australia and Victoria have suggested that lawful
pressure ‘may be illegitimate if there is no reasonable or justifiable connection
between the pressure being applied and the demand which that pressure supports’."”"

At least one example of lawful act duress in practice supports the
disproportionality test. In cases of blackmail, the threat is disproportionate because
the threatening party has no legitimate interest in demanding the benefit.'” In
Williams v Bayley, this was because it was the son that was responsible for the
debt, not the father.'” And in Tsarouhi, it was because the settlement agreement
concerned amounts beyond those which the wife justly owed."” In Norreys v

97  Having assumed that lawful act duress exists, this article takes the law as it is and proceeds on the basis
that the cases discussed in Part IV were correctly decided.

98  Edelman and Bant, Unjust Enrichment 2016 (n 7) 212.

99  See Morgan Stanley Wealth Management Australia Pty Ltd v Detata [No 3] [2018] WASC 32, [409]
(Banks-Smith J); Australian Building and Construction Commissioner v Construction, Forestry, Mining
and Energy Union (2017) 267 IR 130, 181 [152] (Reeves J).

100  Thorne v Kennedy (n 3) 114 [71].

101 Woodside (n 6) [25] (McLure P, Newnes JA agreeing at [44]); Doggett (n 5) 321 [73] (Whelan JA, Garde
AJA agreeing at 353—4 [218]). This being almost a direct quotation, albeit without citation, from James
Edelman and Elise Bant, Unjust Enrichment in Australia (Oxford University Press, 2006) 194.

102 Edelman and Bant, Unjust Enrichment 2016 (n 7) 213; Bigwood, ‘Four Questions on the Demise of
Lawful-Act Duress’ (n 7) 60—1.

103 Williams v Bayley (n 49) 211-13 (Lord Cranworth LC), 218-19 (Lord Westbury). See also Flower (n 54)
576 (Cotton LIJ); Scolio (n 49) 483 (Ipp J, Seaman J agreeing).

104 Tsarouhi (n 53) [21] (Riley FM), citing Flower (n 54) 576 (Cotton LJ).
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Zeffert, by contrast, the bookmaker’s threat to report betting defaults to Tattersalls
protected its commercial interests.'*”

Disproportionality reasoning can also be identified in R v Attorney-General
(England and Wales) (‘R v Attorney-General’)." There, the Crown had threatened
to ‘return to unit’ any member of the United Kingdom Special Forces who did
not sign a confidentiality agreement that prevented unauthorised disclosures of
service-related information. The Privy Council rejected the claim that the Crown
had applied illegitimate pressure, observing that the contracts were introduced
out of ‘legitimate concerns’ that unauthorised disclosures were ‘threatening the
security of operations and personnel and were undermining the effectiveness and
employability of the UKSF’.'"”

Smith v William Charlick has also been said to reflect a disproportionality test.
According to Edelman and Bant:

The Board’s demanded surcharge was designed to redress an oversupply of
discounted wheat to the miller, who had overstated his requirements. The surcharge
was a justifiable demand to protect the interests of the Board as well as other wheat
growers who benefited from the discount.'®

Duress would not be the first area of private law to adopt disproportionality.'”
Where a contract provides for a restraint of trade, the law ‘recognises certain
interests which it is legitimate for a covenantee to seek to protect ... so long as the
covenant is not wider than is reasonably necessary to protect those interests’."’ And
when determining whether a contractual clause is a penalty, it has been suggested
that the true question is whether the clause imposes a detriment on the contract-
breaker that is ‘out of all proportion to any legitimate interest’.""

Writing individually, Bant also relies upon the fact that statutory provisions
like section 22 of the Australian Consumer Law allow for a contract to be set aside
if its conditions were not ‘reasonably necessary for the protection of the legitimate

105 Norreys v Zeffert (n 55) 189-90 (Atkinson J).

106 [2003] EMLR 24 (‘R v 4-G’).

107 1Ibid [17] (Lord Hoffman for Lords Bingham, Steyn, Hoffman and Millett), quoting the finding of the trial
judge.

108 Edelman and Bant, Unjust Enrichment 2016 (n 7) 217.

109 Ibid 211-12.

110  Ringrow Pty Ltd v BP Australia Pty Ltd (2005) 224 CLR 656, 667 [27] (Gleeson CJ, Gummow, Kirby,
Hayne, Callinan and Heydon JJ) (‘Ringrow”), citing Butt v Long (1953) 88 CLR 476, 486 (Dixon CJ)
(‘Butt’).

111 Paciocco v Australia and New Zealand Banking Group Ltd (2016) 258 CLR 525, 547 [29] (Kiefel
J, French CJ agreeing at 536 [2]), 627 [320], 645 [343] (Nettle J) (‘Paciocco’); Ringrow (n 110) 669
[32] (Gleeson CJ, Gummow, Kirby, Hayne, Callinan and Heydon 1J); Cavendish Square Holdings BV
v Makdessi [2016] AC 1172, 1204 [32] (Lords Neuberger and Sumption, Lord Carnwath agreeing)
(‘Cavendish’); William Day, ‘Disproportionate Penalties in Commercial Contracts’ in Paul S Davies and
Magda Raczynska (eds), Contents of Commercial Contracts: Terms Affecting Freedoms (Hart Publishing,
2020) 211, 211-12 (‘Disproportionate Penalties’).
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interests’ of the stronger party."” According to Bant, ‘[t]his statutory test closely

5 113

resembles the test of proportionality’.

2 The Argument against Disproportionality

Notwithstanding the arguments above, this author respectfully submits that
Edelman and Bant’s disproportionality test should be rejected. To be sure, it is not
disputed that disproportionality is a highly relevant and potentially determinative
factor. As Norreys v Zeffert and R v Attorney-General illustrate, if disproportionality
1s absent then lawful act duress will be difficult to establish. Nonetheless, the issue
remains that disproportionality does not work as a positive test for lawful but
illegitimate pressure. In short, this is because disproportionality places too little
emphasis on the threatening party’s background conduct and too much emphasis
on the substance of the ultimate transaction. This section addresses those two
fundamental issues in turn.

The first fundamental issue with Edelman and Bant’s disproportionality test is
that it fails to capture the importance of a threatening party’s background conduct.
Disproportionality is hence unable to explain the recognised circumstance of
illegitimate manoeuvring, which properly turns upon whether the manoeuvring
substantially resulted from unlawful or dishonest conduct. Consider The Cenk
Kaptanoglu. As we have seen, Cooke J concluded that the owners’ refusal to
supply a substitute vessel in circumstances that the owners had created by their
breach and subsequent misleading activity amounted to illegitimate pressure.'
But how could this result be explained in terms of disproportionality, weighing as
directed ‘the lawful threat” and ‘the defendant’s legitimate interest in the demand
it supports’? Juxtaposed against the legitimacy of the pressure in 7imes Travel, the
only possible explanation is that the owners’ dishonest and unlawful background
conduct rendered illegitimate their commercial interest in procuring the waiver.
But why? And more, why should our analysis turn on the threatening party’s
interests when it is the threatening party’s background conduct that is playing the
determinative role? As Lord Burrows concluded in Times Travel:

[1]t is far from clear how disproportionality would work in the context of a case
like the present; and, more generally, one can anticipate that there would be great
uncertainty in the working out of a disproportionality idea in the general context of

lawful act economic duress.'”
Another way of illustrating the point is to compare The Cenk Kaptanoglu with
a hypothetical variation. In the hypothetical, the charterers reject the owners’ ‘take
it or leave it’ offer. They instead accept a similar offer from another shipowner,
who agrees to provide an alternative vessel in return for a waiver. The waiver again

112 Competition and Consumer Act 2010 (Cth) sch 2 s 22(1)(b) (‘Australian Consumer Law’). See also
Australian Securities and Investments Commission Act 2001 (Cth) ss 12CB-12CC (‘ASIC Act’).

113 Elise Bant, ‘Statute and Common Law: Interaction and Influence in Light of the Principle of Coherence’
(2015) 38(1) University of New South Wales Law Journal 367, 387.

114 See above n 78 and accompanying text.

115 Times Travel (n 4) 152 [129]. See also AHG WA (2015) Pty Ltd v Mercedes-Benz Australia/Pacific Pty Ltd
(2023) 303 FCR 479, 579 [3384] (Beach J); Keith Mason, JW Carter and GJ Tolhurst, Mason & Carter’s
Restitution Law in Australia (LexisNexis, 3" ed, 2016) 219.
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concerns a past breach of contract by the threatening party, but this time in respect
of an entirely unconnected transaction.

On these facts, there is a strong argument that the threatening party’s pressure
is not illegitimate. The third party has not manoeuvred the charterers into a position
of vulnerability at all, let alone by virtue of unlawful or dishonest conduct. As
Isaacs J explained in Smith v William Charlick, ‘[r]efusal to relieve from business
difficulties is not the creation of those difficulties. It is not the same thing as
wielding the whip or the rod.”"*

Notwithstanding this important difference between The Cenk Kaptanoglu and
the hypothetical variation, disproportionality would treat these unlike cases alike.
This is because the two variables that disproportionality weighs, ‘the lawful threat’
and ‘the defendant’s legitimate interest in the demand it supports’, are essentially
identical in both cases. With respect to the former, this was the threat to withhold a
substitute vessel. As for the latter, this was the commercial interest in procuring the
waiver of a past breach of contract. The threatening party’s dispositive background
conduct is overlooked.

This issue with disproportionality is similarly stark in a case like Thorne v
Kennedy. Applying disproportionality, Felicity Maher argues that the critical
question was ‘whether Mr Kennedy had any legitimate interest in having the
agreements signed’.'"” Maher accordingly focuses solely upon Mr Kennedy’s
financial interests, rather than the broader context in which Ms Thorne signed the
agreement."® This reasoning, which Maher accurately identifies as reflecting the
disproportionality test, should not be accepted as the correct approach to lawful
act duress. Mr Kennedy’s pressure was not illegitimate because his financial
interests were inadequate. Rather, his pressure was illegitimate because he waited
until 11 days before the wedding to communicate the agreement’s terms, thereby
dishonestly manoeuvring Ms Thorne into a position of vulnerability. On Maher’s
disproportionality analysis, however, the timing of Ms Thorne’s signature is not
even considered.

Edelman and Bant’s response appears to be that disproportionality can capture
the role of the threatening party’s background conduct because ‘good faith’ is ‘a
factor from which disproportionality between the lawful threat and any legitimate
goal of the defendant can be inferred’.'"” The difficulty with the drawing of
such an inference, however, is that it is unexplained by: (1) the language of the
disproportionality test as espoused; or (2) the way that disproportionality works
in the context of penalties and restraint of trade clauses. Within those doctrines,
disproportionality focuses primarily on the agreement’s content, rather than the
circumstances in which the threatened party’s assent was procured.” Such an

116  Smith v Wiliam Charlick (n 1) 56.

117  Felicity Maher, ‘Clarity or Confusion? Duress, Undue Influence and Unconscionable Conduct in the High
Court’ (2018) 12(1) Journal of Equity 91, 116.

118 Ibid 117.

119 Edelman and Bant, Unjust Enrichment 2016 (n 7) 216.

120 See Paciocco (n 111) 605-6 [253] (Keane J); Cavendish (n 111) 1204 [32] (Lords Neuberger and Sumption,
Lord Carnwath agreeing), 1247 [152] (Lord Mance); Butt (n 110) 484 (Dixon CJ); Day, ‘Disproportionate
Penalties” (n 111) 211-12.
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approach is inapposite in the context of lawful act duress, which focuses not on the
terms of the transaction but on the quality of the plaintiff’s consent.

This disconnect also underlies the second fundamental issue with Edelman
and Bant’s disproportionality test: whereas duress is concerned with the quality of
the plaintiff’s consent, disproportionality erroneously looks to the fairness of the
ultimate transaction. Consider Smith v William Charlick. As set out above, Edelman
and Bant suggest that the Board’s pressure was legitimate because the surcharge
was ‘a justifiable demand to protect the interests of the Board as well as other
wheat growers’."”” But the relevant sections of the Court’s reasoning did not even
advert to that fact, let alone make it the basis for the Court’s decision.'” Instead,
the Court simply held that an exorbitant demand made as a condition for entering
into contractual relations is never illegitimate in and of itself, no matter how
disproportionate the demand may be. For example, Higgins J explained that ‘[i]f a
property owner refuse to sell to an adjoining owner, except on extortionate terms, a
strip of land one foot wide, which is necessary for the adjoining owner to acquire if
he is not to be excluded from the public road, such a claim would be rejected’.'” This
‘extortionate’ demand is, on any workable definition, disproportionate. Yet Higgins
J was clear that ‘such a claim would be rejected’,” and the reasoning of Knox CJ,
Isaacs J, Rich J and Starke J was to similar effect.” This implicit rejection of
disproportionality is consistent with the rationale for duress, which focuses on the
quality of the plaintiff’s consent rather than the fairness of the ultimate transaction.
Viewed in this light, Edelman and Bant’s disproportionality test runs contrary to
both precedent and principle.

The only remaining counterargument is Bant’s analogy with section 22
of the Australian Consumer Law. To see where that analogy breaks down, it is
necessary to appreciate the statutory context. Section 21 is the principal provision,
and prohibits ‘unconscionable conduct in connection with goods and services’.
Section 22 is complementary in nature, and sets out the ‘matters’ to which the court
‘may have regard’ for the purposes of section 21. As Bant identifies, section 22
does refer to disproportionality. But disproportionality is just one of 12 potential
considerations, which span from ‘the relative strengths of the bargaining positions
of the supplier and the customer’ to whether ‘any unfair tactics were used’.” By
including disproportionality among several matters to which the court may have
regard, section 22 suggests that Bant’s so-called ‘test’ is actually a mere factor (a
suggestion that is consistent with the cases on lawful act duress). To the extent

121 Edelman and Bant, Unjust Enrichment 2016 (n 7) 217.

122 The only part of the judgment’s reasoning that Edelman and Bant cite was concerned with whether the
Board’s conduct complied with the Wheat Harvest (1915-1916) Act 1915 (SA), not the common law of
duress: Smith v William Charlick (n 1) 62 (Isaacs J).

123 Smith v William Charlick (n 1) 65.
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126 Australian Consumer Law (n 112) ss 22(1)(a) and (d) respectively.
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that the legislature has endorsed a test, this is the overarching inquiry set out in

2 127

section 21: ‘unconscionable conduct’.

B Bad Faith

Lord Burrows’ minority position in 7imes Travel was that a lawful threat is
illegitimate where ‘the demand is made in bad faith in the particular sense that the
threatening party does not genuinely believe that it is owed what it is claiming to be
owed or does not genuinely believe that it has a defence to the claim being waived
by the threatened party’.”” The conclusion to Lord Burrows’ judgment ostensibly
endorses a further requirement, namely that ‘the threatening party has deliberately
created, or increased, the threatened party’s vulnerability to the demand’.”” When
this passage is read in context, however, the better view is that his Lordship was
merely identifying a combination of sufficient factors, rather than necessary ones.
Several paragraphs earlier, his Lordship deliberately explained that a creation of
vulnerability is not a prerequisite to a finding of lawful act duress."

As its terms suggest, Lord Burrows’ test is confined to the context of ‘a demand
for what is claimed to be owing or for a waiver of a claim’.” His Lordship thus
preferred to supply a test that covered only the facts with which 7imes Travel was
concerned." It follows that Lord Burrows’ test does not explain the cases involving
blackmail and lawful threats to the person, neither of which require a demand for
what is claimed to be owing or a waiver of a claim. As such, accepting Lord Burrows’
approach would provide only part of a test for lawful but illegitimate pressure.

Even within this self-defined scope, this author respectfully submits that
Lord Burrows’ test should be rejected. That is because Lord Burrows’ test is: (1)
not supported by any of the cases in which lawful act duress was made out; (2)
overinclusive; and (3) still able to be taken into account where relevant. Each point
is discussed in turn below.

First, a test of bad faith is not supported by the cases. Lord Burrows’ leading
authority was CTN Cash & Carry Ltd v Gallaher Ltd (‘CTN Cash’),”” where
the plaintiff had ordered a consignment of cigarettes that were delivered to the
wrong warehouse and stolen. The defendants nonetheless invoiced the plaintiff,
taking the view that the consignment was stored at the plaintiff’s risk. The parties
disputed this invoice for two years, after which time the defendants threatened to
withdraw the plaintift’s credit arrangement. Such a withdrawal, although lawful,
would have severely jeopardised the plaintiff’s business. The Court of Appeal

127  The term ‘unconscionable conduct’ in section 21 is not a reference to the equitable doctrine of
unconscionable dealing: Australian Consumer Law (n 112) s 21(4)(a); Australian Securities and Investments
Commission v Kobelt (2019) 267 CLR 1, 102 [295] (Edelman J) (‘Kobelt’). See Commonwealth,
Parliamentary Debates, House of Representatives, 27 May 2010, 4361-2 (Craig Emerson).

128  Times Travel (n 4) 143 [102], 149-50 [121].

129 Ibid 155 [136(v)].

130 Ibid 150 [122].

131 Ibid 143 [102], 151 [125]-[126], 154 [135].

132 Ibid 154 [135].

133 CTN Cash (n 51).



184 UNSW Law Journal Volume 49(1)

of England and Wales held that this pressure was not illegitimate, regarding as
‘critically important’ the fact that the defendants held a bona fide belief that the
plaintiffs owed the defendants the disputed sum."”* Steyn LJ explained:
We are being asked to extend the categories of duress of which the law will take
cognizance. That is not necessarily objectionable, but it seems to me that an
extension capable of covering the present case, involving ‘lawful-act duress’ in a
commercjal context in Pursuit of a bona fide claim, would be a radical one with far-
reaching implications."*

Contrary to Lord Burrows’ view, CTN Cash does not endorse a bad faith
demand test. That is because the decision is only authority for what lawful act
duress is not. While Steyn LJ’s reasoning lends some support to the proposition
that bad faith is a negative prerequisite," that is not the same thing as a positive
test. Expressed in logical form, Lord Burrows’ interpretation fails to give effect to
the distinction between the conditional statements ‘if” and ‘only if”.

Although Lord Burrows also cites cases that establish what lawful act duress is,
namely Borrelli and The Cenk Kaptanoglu, these cases do not support a test of bad
faith. To be sure, Lord Burrows’ test was probably satisfied in both cases. Although
there were no express findings to this effect, it is highly unlikely that Mr Ting in
Borrelli or the owners in The Cenk Kaptanoglu genuinely believed that they were
legally entitled to the settlements that they extracted. But critically, neither finding of
lawful act duress was based on the absence of such belief. Instead, what was central
was that the defendants had engaged in unconscionable behaviour. In Borrelli, Mr
Ting had perpetuated his baseless opposition to a scheme of arrangement by resorting
to forgery and false evidence. And in The Cenk Kaptanoglu, the owners had lulled
the charterers into a false sense of security by making assurances that they would
remedy their antecedent repudiation. Whereas the cases turned upon the defendant’s
background conduct, a bad faith analysis focuses on the defendant’s subjective
knowledge at the moment of the demand. Like disproportionality, the concept of bad
faith fails to capture the central role that a threatening party’s background conduct
can play in rendering a lawful threat illegitimate.

Second, Lord Burrows’ bad faith test is overinclusive. If Times Travel had
established that PIAC knew it was liable for unpaid commission, Lord Burrows
was clear that he would have regarded PIAC’s pressure as illegitimate.”” This
would have been the wrong result. Unlike the unconscionable behaviour in
Borrelli and The Cenk Kaptanoglu, PIAC’s conduct would have been analogous
to an exorbitant demand made as a condition for entering into contractual relations
(which we know from Smith v William Charlick is never illegitimate in and of
itself).”® The real cause of Times Travel’s predicament would still have been its
prior consent to a one-sided contract, not PIAC’s subjective knowledge.

134 Ibid 718 (Steyn LJ, Farquharson LJ and Sir Donald Nicholls V-C agreeing at 719).

135 Ibid.

136  This proposition is considered at the end of this section.

137 Times Travel (n 4) 148 [115], 153 [132]. Cfat 127 [57], 128 [59] (Lord Hodge, Lords Reed, Lloyd-Jones
and Kitchin agreeing).

138 Indeed, PIAC could have achieved the same commercial outcome by simply terminating the parties’
relationship and refusing to sign a new agreement until Times Travel waived its claim.
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Third, a threatening party’s bad faith can still be taken into account when
applying Lord Hodge’s unconscionability standard.” This accords with the
application of unconscionability in other contexts, where the High Court has
identified dishonesty as a relevant consideration." As Steyn LJ concluded in CTN
Cash, it will be ‘particularly difficult to establish duress if the defendant bona fide
considered that his demand was valid’."*'

Although Steyn LJ’s use of the words ‘particularly difficult’ tends to suggest
that bad faith is not an absolute prerequisite to a finding of lawful act duress,
whether that is so is somewhat unclear. Recalling that Lord Burrows’ test only
applies to cases of ‘a demand for what is claimed to be owing or for a waiver of
a claim’, there is no decided example of lawful act duress that: (1) falls within
the scope of the test; (2) does not satisfy the bad faith requirement; and yet (3)
still amounts to lawful act duress. While Pilkington and Winterton appear to cite
Williams v Bayley to the contrary,' this author respectfully disagrees. As there
was no assertion of contractual entitlement against Mr Bayley Snr,'* the case falls
outside the scope of Lord Burrows’ test. Further, once we introduce an honest
assertion of contractual entitlement into a case like Williams v Bayley (such that
Lord Burrows’ test is no longer satisfied), it is unclear whether the facts would
still amount to duress. If the bankers had reasonably and honestly believed that the
father was liable for the son’s debts as guarantor, they would arguably have been
entitled to threaten the son’s prosecution.'*

In the absence of assistance from the existing cases, is there a hypothetical
example that rebuts the bad faith demand requirement? Consider A/ Saif Group v
Cable."” Under threat of prosecution, Cable settled a valid claim concerning his
unlawful receipt of secret commissions. Griffiths J rejected Cable’s argument that
the agreement should be set aside, doubting whether lawful act duress could ever
be established where ‘a threat of prosecution by due process was used to obtain
agreement from the person liable to prosecution (rather than a family member or
other party fearing that prospect), and in respect of sums already due in law from
that person’."** Nonetheless, his Honour went on to suggest that

[i]f the threat of prosecution were to be made in circumstances which made it
particularly terrifying or oppressive, it might upon extreme facts constitute lawful
act duress even though the person acting under that duress was truly guilty or, at
least, properly liable to prosecution.'’

Provided this hypothetical is not dependent on there being an implicit threat
to the person, it appears to rebut a bad faith demand requirement. The threatening

139  See, eg, Al Nehayan v Kent [2018] EWHC 333 (Comm), [209] (Leggatt LJ) (‘Al Nehayan®).

140  Kobelt (n 127) 31 [59] (Kiefel CJ and Bell J).

141 CTN Cash (n 51) 719.

142 Pilkington and Winterton (n 36) 246.

143 See Williams v Bayley (n 49) 218 (Lord Westbury).

144 Cf Flower (n 54) 576 (Cotton LJ); Norreys v Zeffert (n 55) 189 (Atkinson J); Scolio (n 49) 484, 487
(Ipp J, Seaman J agreeing at 482); Al-Subaihi v Al-Sanea [2021] EWHC 2609 (Comm), [189] (Sir Ross
Cranston).

145 [2022] EWHC 271 (QB).

146 Ibid [208].

147 Ibid [209].



186 UNSW Law Journal Volume 49(1)

party honestly and correctly believes the threatened party to be liable for the sums
said to be owing, and yet lawful act duress is still capable of being made out. It
follows that Lord Burrows’ bad faith demand requirement, which applies only in
the context of a demand for an amount claimed to be owing or for a waiver of a
claim, is probably not a prerequisite to a finding of lawful act duress. Even if it
was, that negative prerequisite would not provide a positive test.

C Tests in the Literature

Three alternative tests for lawful but illegitimate pressure have recently
been proposed in the literature. With great respect to their authors, none of these
alternatives should be adopted.

Michael Dimarco and Alexander du Maurier argue that the ‘preferable
conception’ of illegitimate pressure under Australian law is that ‘pressure is
illegitimate where the threatening party intentionally creates (or increases) a
vulnerability in the threatened party, which it then takes advantage of by making
a threat to induce the threatened party into acting in a particular way’.'** There are
two reasons that this conception should not be adopted. First, whereas Dimarco
and du Maurier’s test requires an intentional creation or increase in vulnerability,
this is not a prerequisite. In cases of blackmail and lawful threats to the person, all
the threatening party has to do is take advantage of the threatened party’s existing
vulnerability by making a particular threat.

Second, Dimarco and du Maurier’s test incorrectly suggests that 7Times Travel
was wrongly decided. To briefly review the facts, PIAC intentionally increased Times
Travel’s vulnerability by giving notice that PIAC’s contract with Times Travel would
be terminated and cutting Times Travel’s fortnightly ticket allocation.”” One week
later, PIAC took advantage of Times Travel’s vulnerability by threatening that the
parties’ relationship would come to an end unless Times Travel waived its claims for
past underpayment of commission."” PIAC manoeuvred Times Travel and exploited
its consequent vulnerability, which on Dimarco and du Maurier’s test should render
PIAC’s pressure illegitimate.””' But as the Supreme Court of the United Kingdom
made clear, this was not the correct result. PIAC may well have manoeuvred Times
Travel, but that manoeuvring did not derive from the kind of unlawful or dishonest
conduct that was present in Borrelli and The Cenk Kaptanoglu.

Next, Henry Cooney and Harry Sanderson propose a multifactorial approach
that considers: ‘(1) the reasonableness of the defendant’s demand; (2) the
reasonableness of the defendant’s threat; (3) whether the defendant acted in

148 Michael Dimarco and Alexander du Maurier, ‘Lawful Act Duress: Is it Time to Travel Away from
Karam?’ (2022) 96(12) Australian Law Journal 906, 918.

149  Times Travel (n 4) 131 [70] (Lord Burrows).

150 1Ibid 128 [58] (Lord Hodge, Lords Reed, Lloyd-Jones and Kitchin agreeing).

151 Dimarco and du Maurier disagree on the basis that the ‘relevant’ vulnerability was the agency’s weak
bargaining position. With respect, this line of reasoning leaves extraordinary work to an unexplained
distinction between ‘relevant’ and ‘irrelevant’ vulnerabilities. The word ‘relevant’ does not even appear in
the direct quote of the authors’ test extracted above. Even if an adequate explanation could be supplied,
Dimarco and du Maurier’s test would still not explain the cases involving blackmail and lawful threats to
the person.
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good faith; and (4) whether the defendant exploited the plaintiff’s position of
vulnerability’."”” The fundamental issue with this approach is that it fails to provide
an overarching standard against which relevant factors are to be identified and
applied.” While various considerations will be relevant to an application of
Lord Hodge’s test, such relevance is constrained by the overarching standard of
unconscionability."*

Last but not least, lona Branford and Jodi Gardner propose a test under which
‘illegitimate pressure would arise where an independently lawful threat is directly
related to previous unlawful conduct on the part of the threatener’.' That test is
both underinclusive and overinclusive. It is underinclusive because the recognised
circumstances of blackmail and lawful threats to the person do not require prior
unlawful conduct. And it is overinclusive because PIAC’s pressure in Times Travel
was unanimously held not to be illegitimate despite directly relating to a past breach
of contract. As a normative point, it is also notable that Branford and Gardner’s test
would radically deter the pareto-efficient settlement of disputes."

In sum, none of the alternatives considered thus far provide a workable test for
lawful but illegitimate pressure. Fortunately for proponents of lawful act duress,
unconscionability provides the solution.

D Unconscionability

In Times Travel, Lord Hodge (with whom Lords Reed, Lloyd-Jones and
Kitchin agreed) held that the test for lawful but illegitimate pressure is whether
the threatening party’s conduct was so morally reprehensible that it renders
enforcement of the transaction unconscionable.”’ In this section, it is submitted that
the High Court of Australia should reach the same conclusion. An unconscionability
standard: (1) has the support of leading authority; (2) reflects the law’s approach to
related doctrines; (3) explains the recognised circumstances of lawful act duress;
(4) is sufficiently certain; and (5) fits with unconscionable dealing, statutory
unconscionable conduct, the law of torts, and the common law origins of duress.

152 Henry Cooney and Harry Sanderson, ‘Illegitimate Pressure in the Law of Duress’ [2022] Lloyd s Maritime
and Commercial Law Quarterly 496, 509.

153  See Patel v Mirza [2017] AC 467, 529 [219] (Lord Clarke), 547 [265] (Lord Sumption); James
Goudkamp, ‘The End of an Era? Illegality in Private Law in the Supreme Court’ (2017) 133 (January)
Law Quarterly Review 14, 18.

154  See Charles Rickett, ‘Unconscionability and Commercial Law’ (2005) 24(1) University of Queensland
Law Journal 73, 77: ‘As with other legal doctrines, there is scope for change and development in its
detailed application in the cases, because there is a fundamental principle underlying and justifying the
decisions, and it is the application by the exercise of judgment of that principled basis that adds detail to
the rules.’

155 Iona Branford and Jodi Gardner, ‘Reconceiving Wrongdoing in Lawful Act Duress’ (2023) 139 (October)
Law Quarterly Review 629, 645.

156 The encouragement of which is a well-established policy of the law: Baltic Shipping Co v Dillon (1991)
22 NSWLR 1, 9 (Gleeson CJ).

157 See Times Travel (n 4) 110 [2], 116 [17], 1167 [20]-[22].
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1 Authority

Lord Hodge’s approach is concordant with earlier jurisprudence in Australia,
New Zealand,'”” Canada,'” the United States,” and the United Kingdom.'*
The leading Australian authority is the judgment of McHugh JA in Crescendo
Management Pty Ltd v Westpac Banking Corporation (‘Crescendo Management’),
where his Honour concluded that ‘[p]ressure will be illegitimate if it consists of
unlawful threats or amounts to unconscionable conduct’.'® There are two points
to be made with respect to this passage. First, contrary to the reasoning of the
New South Wales Court of Appeal in Karam,' the better view is that McHugh
JA was here referring to the principle of unconscionability generally, not the more
specific doctrine of unconscionable dealing. As a matter of authority, this reading
of McHugh JA’s judgment has been adopted in two decisions of the Full Court
of the Federal Court of Australia'® and a decision of the Supreme Court of the
United Kingdom.'"* And as a matter of principle, it should not be assumed in the
absence of evidence to the contrary that McHugh JA was erroneously subsuming
the entirety of one vitiating factor (unconscionable dealing) within the second
element of another (illegitimate pressure in duress).'” Second, there is no relevant
distinction between asking whether the threatening party’s pressure amounts
to unconscionable conduct (McHugh JA’s formulation) and asking whether
the threatening party’s conduct was so morally reprehensible that it renders
enforcement of the transaction unconscionable (the Supreme Court of the United
Kingdom’s formulation). The two formulations are tautologies. The upshot is that
the Supreme Court’s judgment in Times Travel, along with respected jurisprudence
in Australia and elsewhere, provides persuasive authority in support of Lord
Hodge’s unconscionability standard.'*

158

158 Crescendo Management (n 12) 45 (McHugh JA, Samuels and Mahoney JJA agreeing at 41); Australian
Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd (2003) 214 CLR 51, 74 [45]
(Gummow and Hayne 1J); Parras Holdings Pty Ltd v Commonwealth Bank of Australia [1999] FCA
391, [66] (Spender, Hill and Merkel JJ) (‘Parras’), quoting the primary judge, Davies J; Smith v William
Charlick (n 1) 53 (Isaacs J).

159  Magsons Hardware Ltd v Concepts 124 Ltd [2011] NZCA 559, [34] (Andrews J for the Court).

160 Van Kruistum v Dool, 1997 CarswellOnt 6040 (WL Can) (Ct J (Gen Div)), [55]-[57] (Reilly J); Stephen
M Waddams, The Law of Contracts (Thomson Reuters, 7" ed, 2017) 358 [519].

161  Wolf'v Marlton Corporation, 154 A 2d 625, 629 (Freund J) (Superior Ct NJ, 1959); American Law
Institute, Restatement (Second) of Contracts (1981) § 176(2) (‘Restatement of Contracts’).

162 Huyton SA v Peter Cremer GmbH & Co [1999] 1 Lloyd’s Rep 620, 638, 642 (Mance J) (‘Huyton’); Alf
Vaughan (n 92) 863 (Rich J); Al Nehayan (n 139) [187]-[188] (Leggatt LJ);

163  Crescendo Management (n 12) 46.

164  Karam (n 2) 166 [62] (Beazley, Ipp and Basten JJA).

165 Westpac Banking Corporation v Cockerill (1998) 152 ALR 267, 289 (Kiefel J, Lindgren J agreeing at
276); Parras (n 158) [66] (Spender, Hill and Merkell JJ), quoting the primary judge, Davies J.

166  Times Travel (n 4) 120 [32] (Lord Hodge, Lords Reed, Lloyd-Jones and Kitchin agreeing).

167 This would be an uncharitable interpretation: see generally Donald Davidson, /nquiries into Truth and
Interpretation (Oxford University Press, 2™ ed, 2001) 197 <https://doi.org/10.1093/0199246297.001.0001>.

168 Contrast the so-called ‘modern invention’ of disproportionality: Mason, Carter and Tolhurst (n 115) 219.
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2 Analogy: Doctrines with a Similar Rationale

An unconscionability standard is also supported by the law’s approach
to related vitiating factors. Where a plaintiff seeks to avoid a contract on the
basis of the defendant’s lawful conduct, courts conventionally ask whether that
conduct was unconscionable.'” For example, unconscionability underpins undue
influence, unconscionable dealing, and section 21 of the Australian Consumer
Law." While these doctrines are obviously distinct from duress, the critical point
of similarity is that they also ask whether the defendant’s conduct, while lawful,
subjected the plaintiff to an improper motive for action.'” In other words, the
doctrines are connected by their underlying rationales. As a result, Lord Hodge’s
unconscionability standard accords with precedent, promotes coherence, and
anchors lawful act duress to a well-established principle.'” There is no need to
reinvent the wheel.

3 Induction: Looking Down to the Cases

Perhaps most importantly, Lord Hodge’s unconscionability standard
provides a unifying explanation of the cases. The common thread between the
recognised circumstances of lawful act duress is the unconscionable quality of
the threatening party’s behaviour, and this is reflected in the cases themselves. In
the context of blackmail, the role of unconscionability is reflected in the courts’
historical reliance upon the equitable doctrine of undue influence. As Lord Hodge
explained in Times Travel:

[T]he courts have developed the common law doctrine of duress to include lawful
act economic duress by drawing on the rules of equity in relation to undue influence
and treating as illegitimate conduct which, when the law of duress was less
developed, had been identified by equity as giving rise to an agreement which it
was unconscionable for the party who had conducted himself or herself in that way
to seek to enforce.'”

As for cases involving lawful threats to the person and illegitimate manoeuvring,
there the role of unconscionability is even clearer. In Royal Boskalis, Phillips LJ
observed that the ‘threat to use a large number of personnel as human shields was
about as cogent and unconscionable a form of duress as one can imagine’." In
Borrelli, Lord Saville concluded that Mr Ting had engaged in ‘unconscionable
conduct’.”” And in The Cenk Kaptanoglu, Cooke J indicated that the test for lawful
but illegitimate pressure involves ‘a standard of impropriety’ in which ‘the more
serious the impropriety and the greater the moral obloquy which attaches to the

conduct, the more likely the pressure is to be seen as illegitimate’."”

169 Pilkington and Winterton (n 36) 245-6.

170 Karam (n 2) 166 [62] (Beazley, Ipp and Basten JJA); Amadio (n 16) 461 (Mason J).

171 See above n 21.

172 See generally Andrew Fell, “The Concept of Coherence in Australian Private Law’ (2018) 41(3)
Melbourne University Law Review 1160, 1175-8.

173 Times Travel (n 4) 110 [2].

174 Royal Boskalis (n 61) 730.

175 Borrelli (n 71) 1728 [32].

176 The Cenk Kaptanoglu (n 72) [34]-[35], [43].
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An understandable response is that, as the High Court of Australia stated in
Garcia v National Australia Bank (‘Garcia’), ‘the statement that enforcement of
the transaction would be “unconscionable” is to characterise the result rather than
to identify the reasoning that leads to the application of that description’.'” But the
High Court did not therefore reject a standard of unconscionability, and there are
four reasons that the present context should be no different.

First, the high level of generality at which unconscionability operates is
consistent with the myriad of distinct reasons for refusing to enforce a transaction
procured by a lawful threat.'” Blackmail, threats to the person, and illegitimate
manoeuvring do not have a great deal in common, but unconscionability provides
a connecting standard.'”

Second, as the High Court went on to say in Garcia, the result of
unconscionability is reached ‘by reference to other circumstances in which that
description has been applied’.” Unconscionability looks down to the cases, not up
to the heavens."' Where possible and necessary, more specific rules can develop
over time."” There is nothing unusual about such incremental development. As Sir
Anthony Mason has observed:

In other, sometimes related, fields, we have become accustomed to dealing with
concepts that do not lend themselves to precise definition — fraud, undue influence,
the duty of care in negligence. Like these concepts, unconscionability involves
matters of fact, degree and value judgment so that, to the extent necessary, greater
guidance will come from an array of decisions in particular situations.'®
Indeed, the recognised circumstances of lawful act duress already suggest
that a judge applying Lord Hodge’s unconscionability standard should consider:
(1) whether the pressure amounted to blackmail (Williams v Bayley; Tsarouhi);
(2) whether the threat was to the person (Royal Boskalis; The Law Debenture v
Ukraine); and (3) whether there was manoeuvring on the part of the threatening
party that substantially resulted from unlawful or dishonest conduct (Borrelli; The

177 (1998) 194 CLR 395, 409 [34] (Gaudron, McHugh, Gummow and Hayne JJ) (‘Garcia’).

178 Pilkington and Winterton (n 36) 246. See Aristotle, Nicomachean Ethics tr Roger Crisp (Cambridge
University Press, rev ed, 2004) 100 <https://doi.org/10.1017/CB0O9781139600514>: ‘For when the
object is indeterminate, so also is the rule, like the leaden rule of Lesbian architecture. Just as this rule
adapts itself to fit the shape of the stone and does not remain rigid, so the special decree adapts to fit the
circumstances.’

179 A narrower test would be like the French Maginot Line: sound within its limits, but fatally underinclusive.

180 Garcia (n 177) 410 [34] (Gaudron, McHugh, Gummow and Hayne JJ).

181 See Birks (n 7) 19, 99; The Law Debenture v Ukraine (n 47) 471 [141], 478 [166] (Lords Reed, Lloyd-
Jones and Kitchin, Lord Hodge agreeing); CJ Rossiter and Margaret Stone, ‘The Chancellor’s New Shoe’
(1988) 11(1) University of New South Wales Law Journal 11, 24.

182 Matthew Harding, ‘Equity and the Rule of Law’ (2016) 132 (April) Law Quarterly Review 278, 287-8
(‘judges, by repeatedly evaluating the facts of particular cases within a certain class in light of the
demands of conscience, may over time come to a clearer understanding of those demands that in turn
renders them more determinate’); Kobelt (n 127) 88 [267] (Edelman J).

183 AF Mason, ‘Contract, Good Faith and Equitable Standards in Fair Dealing’ (2000) 116 (January) Law
Quarterly Review 66, 89. See also Jeremy Waldron, Law and Disagreement (Clarendon Press, 1999) 166
<https://doi.org/10.1093/acprof:0s0/9780198262138.001.0001>; Julius Stone, Legal System and Lawyers’
Reasonings (Maitland, 1964) 263—4; John Gardner, Torts and Other Wrongs (Oxford University Press,
2009) 273; Tinkler v Revenue and Customs Commissioners [2022] AC 886, 902 [28] (Lord Burrows)
(‘Tinkler’); Bigwood, ‘Four Questions on the Demise of Lawful-Act Duress’ (n 7) 79.
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Cenk Kaptanoglu; Thorne v Kennedy. Cf Times Travel). If the facts fit within (1),
(2), or (3), the defendant’s pressure will be illegitimate. Extensions beyond these
recognised categories will, as in any other legal doctrine, be approached with
caution." But subject to that caveat, the existing cases also suggest that judges
asked to move beyond the recognised circumstances may usefully consider: (4)
whether there was disproportionality between the threat and demand (Norreys v
Zeffert; R v Attorney-General; Edelman and Bant); and (5) whether the demand
was made in bad faith (CTN Cash; Times Travel per Lord Burrows). If (4) or (5)
are absent, illegitimate pressure will be particularly difficult to establish.™

The upshot is that Lord Hodge’s unconscionability standard will be anchored
to the cases, particularly the recognised circumstances of lawful act duress."
Ostensibly for this reason, Natalie Silver has gone so far as to conclude that the
‘boundaries of lawful act economic duress have been narrowly drawn by the UK
Supreme Court, relegating it to a circumscribed doctrine with limited application’.'"
Between Lord Burrows’ concern that unconscionability is too uncertain™® and
Silver’s conclusion that lawful act duress has been bound in a straightjacket, this
author respectfully suggests that the truth lies somewhere in the middle.

Third, unconscionability is also informed by well-developed principles. That
proposition can be traced back to 1676, when Lord Nottingham repudiated the
notion that equity proceeds by application of a judicial conscience ‘naturalis et
interna’, as opposed to one ‘civilis et politica, and tied to certain measures’.' In
the relatively recent judgment of Tanwar Enterprises Pty Ltd v Cauchi, the High
Court of Australia further explained that

[t]he terms ‘unconscientious’ and “‘unconscionable’ are ... used across a broad range
of the equity jurisdiction. They describe in their various applications the formation
and instruction of conscience by reference to well developed principles ... It is to
those principles that the court has first regard rather than entering into the case at
that higher level of abstraction involved in notions of unconscientious conduct in
some loose sense where all principles are at large."”

184  Times Travel (n 4) 110 [3] (Lord Hodge, Lords Reed, Lloyd-Jones and Kitchin agreeing).

185 For other potential considerations, see Restatement of Contracts (n 161) § 176(2); DSND (n 27) [131]
(Dyson J); Al Nehayan (n 139) [191] (Leggatt LJ); Times Travel (n 4) 104—5 (Philip Shepherd QC and
Heather Murphy) (during argument); Mindy Chen-Wishart and Jodi Gardner, ‘Schrodinger’s Lawful
Act Duress: Dead or Alive?” in Edwin Peel and Rebecca Probert (eds), Shaping the Law of Obligations:
Essays in Honour of Professor Ewan McKendrick KC (Oxford University Press, 2023) 75, 90-91 <https://
doi.org/10.1093/0s0/9780198889762.003.0005>; Mindy Chen-Wishart, ‘Duress, Undue Influence and
Unconscionable Dealing’ in Hugh Beale (ed), Chitty on Contracts (Sweet & Maxwell, 34" ed, 2021) 827,
852—4 [10-054]-[10-055]; Cooney and Sanderson (n 152) 508.

186 The Law Debenture v Ukraine (n 47) 478 [166] (Lords Reed, Lloyd-Jones and Kitchin, Lord Hodge
agreeing).

187 Natalie Silver, ‘Delineating the Boundaries of Lawful Act Economic Duress’ (2022) 36(2) Commercial
Law Quarterly 10, 12. See also Chen-Wishart and Gardner (n 185) 91 (arguing that the Supreme Court
has left lawful act duress in a ‘zombie state”).

188  Times Travel (n 4) 154 [113]. The issue of certainty is considered further in the next section.

189  Cook v Fountain (1818) 3 Swans 585; 36 ER 984, 990 (emphasis in original). This case was decided in
1676 but reported in 1818.

190  Tanwar Enterprises (n 11) 324 [20] (Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ). See also
Australian Financial Services and Leasing Pty Ltd v Hills Industries Ltd (2014) 253 CLR 560, 596 [76]
(Hayne, Crennan, Kiefel, Bell and Keane JJ) (‘Hills”).
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For example, the High Court went on to say that sufficient foundation for
the existence of unconscionability is not supplied by ‘an element of hardship
or unfairness in the terms of the transaction in question, or in the manner of
its performance’.”" Applying that proposition in the context of Lord Hodge’s
unconscionability standard, judges will have a principled basis for concluding
that unfairness in a procured transaction does not justify a finding of illegitimate
pressure. The principle of unconscionability not only explains the cases on lawful
act duress, it also informs them.

Fourth, when recognising an amorphous doctrine like lawful act duress, it
would be dangerous for the judiciary to pronounce a rigid test. The safer approach
is to identify the overarching principle that should guide analogies with the decided
cases, allowing the law to develop incrementally from that secure base. That has
long been the way of the common law, with judges preferring to go ‘from case
to case, like the ancient Mediterranean mariners, hugging the coast from point
to point, and avoiding the dangers of the open sea of system or science’.'” That
position holds a fortiori for a court of equity, which ‘takes a more comprehensive
view, and looks to every connected circumstance that ought to influence its
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determination upon the real justice of the case’.

4 Certainty

The most common critique of Lord Hodge’s unconscionability standard is
that it is too uncertain.”™ To the extent that this argument is premised upon Lord
Hodge’s standard being a mere statement of result, the reasons for its rejection
have been provided immediately above. To the extent the argument purports to go
further, there are five more points to be made.

First, the criticism that unconscionability is too uncertain would apply
equally to myriad other well-established doctrines. For example, standards of
unconscionability play a central role in equitable estoppel,” unconscionable

191 Tanwar Enterprises (n 11) 325-6 [26] (Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ).

192 Lord Wright, ‘The Study of Law’ (1938) 54 Law Quarterly Review 185, 186, quoted in Perre v Apand
(1999) 198 CLR 180, 216—7 (McHugh J). See also Roxborough v Rothmans of Pall Mall Australia Ltd
(2001) 208 CLR 516, 544 [72]-[73] (Gummow J) (‘Roxborough’).

193 The Juliana (1822) 2 Dods 504; 165 ER 1560, 1567 (Lord Stowell), quoted with approval in Jenyns v
Public Curator (Qld) (1953) 90 CLR 113, 119 (Dixon CJ, McTiernan and Kitto JJ).

194  See, eg, Times Travel (n 4) 154 [133] (Lord Burrows); Edward Bayley, ‘Lawful Act Duress in Contract’
[2022] (May) New Zealand Law Journal 137, 138; Oliver Jackson, ‘Unconscionability, Uncertainty and
Lawful Act Duress’ [2021] (8) Journal of Business Law 701, 705; Cooney and Sanderson (n 152) 506.

195  Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387, 404 (Mason CJ and Wilson J);
Commonwealth v Verwayen (1990) 170 CLR 394, 4401 (Deane J); Hills (n 190) 592 [65], 600 [88]
(Hayne, Crennan, Kiefel, Bell and Keane JJ); Allianz Australia Insurance Ltd v Delor Vue Apartments
CTS 39788 (2022) 277 CLR 445, 50 [160] (Gageler J); Tinkler (n 183) 902 [28] (Lord Burrows).
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196 197 198

dealing,"* relief against forfeiture,”” unilateral mistake,"® constructive trusts,"” and
the laws of restitution, not to mention the role of unconscionability pursuant to
statute.” If unconscionability serves as an appropriate touchstone in each of these
doctrines, most of which preclude reliance on contractual rights, why would the
position be different for lawful act duress?*”

With respect, it is ironic that those who criticise an unconscionability standard
for being contrary to the rule of law ostensibly have no issue disregarding centuries
of precedent. As Mance J observed in Huyton SA v Peter Cremer GmbH & Co:

The recognition of some degree of flexibility [in lawful act duress] is not, I think,
fairly open to the reproach that it introduces a judicial ‘discretion’. The law has
frequently to form judgments regarding inequitability or unconscionability, giving
effect in doing so to the reasonable expectations of honest persons.*”

To be fair, Branford and Gardner argue that unconscionability is only
appropriate in other areas of the law because ‘a wealth of case law, developed
incrementally over centuries, provides clear examples of what conduct is beyond
the pale’.”” But this response is self-defeating. Just as the existing doctrines have
developed over time, so too will lawful act duress.

Second, a relatively greater degree of uncertainty should be tolerated in the
context of the morally reprehensible conduct that unconscionability regulates.
The standard of unconscionability is so high, and the values upon which it rests
so universal, that any honest speculator will know what ground to go upon.”” As
Leggatt LJ explained in A/ Nehayan v Kent:

The standard of unconscionability is a high one and it is only in cases where the
demand made and means used to reinforce it are completely indefensible that the
courts will intervene ... [N]o apology is needed for intervening in such cases, as

196 Thorne v Kennedy (n 3) 103 [38] (Kiefel CJ, Bell, Gageler, Keane and Edelman JJ).

197  Stern v McArthur (1988) 165 CLR 489, 504-5 (Mason CJ), 527 (Deane and Dawson JJ), 538-9
(Gaudron J).

198  Taylor v Johnson (1983) 151 CLR 422, 432-3 (Mason ACJ, Murphy and Deane 1J), 445 (Dawson J);
Easyfind (NSW) Pty Ltd v Paterson (1987) 11 NSWLR 98, 107-8 (Young J); Logwon Pty Ltd v Warringah
Shire Council (1993) 33 NSWLR 13, 34 (Sheller JA, Kirby P agreeing at 16, Powell JA agreeing at 35).

199  Muschinski v Dodds (1985) 160 CLR 583, 620 (Deane J); Bryson v Bryant (1992) 29 NSWLR 188,

200 (Kirby P); Lloyd v Tedesco (2002) 25 WAR 360, 363 (Murray J, Hasluck J agreeing at 372 [47]);
Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996] AC 669, 714 (Lord
Browne-Wilkinson).

200 Hills (n 190) 592 [65] (Hayne, Crennan, Kiefel, Bell and Keane JJ) (mistaken payments); Lumbers v W
Cook Builders Pty Ltd (2008) 232 CLR 635, 663 [79], 674 [125] (Gummow, Hayne, Crennan and Kiefel
1J) (quantum meruit).

201 See, eg, Australian Consumer Law (n 112) s 21; ASIC Act (n 112) s 12CB; Stubbings v Jams 2 Pty Ltd
(2022) 276 CLR 1, 26 [56]-[57] (Gordon J).

202 See Bigwood and Dietrich (n 45) 61-2; Paul Finn, ‘Unconscionable Conduct’ (1994) 8(1) Journal of
Contract Law 37, 37.

203  Huyton (n 162) 637.

204 Branford and Gardner (n 155) 653, quoting Jackson (n 194) 705.

205 Cf Vallejo v Wheeler (1774) 1 Cowp 143; 98 ER 1012, 1017 (Lord Mansfield). See also Henry M Hart Jr,
‘The Aims of the Criminal Law’ (1958) 23(3) Law and Contemporary Problems 401, 413 <https://doi.
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the enforcement of basic norms of commerce and of fair and honest dealing is an
essential function of a system of commercial law.*

Third, uncertain principles like unconscionability often promote conduct
which is normatively superior to that which would result from leaving individuals
to exploit bright-line rules.*” This is particularly applicable in the context of lawful
act duress, which exists to ensure that those who devise outrageous but technically
lawful means of compulsion do not escape restitution.*”

Compare another fiercely contested regulatory context: cricket. Just as laws
like assault do much of the heavy lifting in duress, black-letter rules like leg before
wicket constitute much of the Laws of Cricket. And just as an unconscionability
standard goes on to enforce basic norms of fair and honest dealing, Law 41
prohibits anything that the umpire deems to be ‘unfair play’. Putting the 2023
English test team to one side, no one would seriously suggest that the Laws of
Cricket have been undermined by Law 41. For similar reasons, the rule of law will
not be undermined by an unconscionability standard in lawful act duress.

Fourth, the (admittedly limited) empirical evidence does not suggest that
Lord Hodge’s unconscionability standard has undermined the rule of law. In The
Law Debenture v Ukraine, the Supreme Court of the United Kingdom applied
unconscionability to the Russian Federation’s alleged threat of, inter alia, economic
sanctions against Ukraine. It is difficult to imagine a claim of lawful act duress with
greater potential for uncertainty. The case’s protagonists were sovereign States.
Ukraine’s argument was entirely novel. And the first set of hearings came years
before judgment in Times Travel. Notwithstanding, the Supreme Court’s reasoning
was clear, principled, and guided by authority. Concluding that there was no
illegitimacy in the imposition or threat of trade restrictions, including an alleged
threat that Russian banks might foreclose on bankrupt factories in East Ukraine,
the Court cited: (1) state practice, including during the period when English
commercial law and equity were developing in the eighteenth and nineteenth
centuries;*” (2) the absence of any suggestion in English law that pressure imposed
by trade measures has ever been treated as duress;*" and (3) Alec Lobb (Garages)
Ltd v Total Oil Great Britain Ltd, where Peter Millet QC held that illegitimate
pressure must ‘consist of something more than a refusal to waive performance of
an existing contractual obligation’.*"

Recent cases in more traditional commercial contexts have, unsurprisingly,
proved even more straightforward. In Heritage Travel and Tourism Ltd v
Windhorst, the defendant was in breach of contract. When the plaintiff proposed
a settlement, it coupled its offer with a threat to disclose the defendant’s breaches
to potential investors.”” Citing Times Travel for the proposition that a demand

206 Al Nehayan (n 139) [187].

207 Chris Maxwell and Matthew Harding, ‘Private Law, Conscience and Moral Reasoning: The Role of the
Judge’ (2022) 46(1) Melbourne University Law Review 123, 145.

208 Birks (n7) 177.

209 The Law Debenture v Ukraine (n 47) 474 [152].

210 Ibid 474-5[153].

211 [1983] 1 WLR 87, 94, cited in ibid 475 [155].

212 [2021] EWHC 2380, [38] (Richard Salter QC).
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motivated by commercial self-interest is generally regarded as wholly legitimate,
Richard Salter QC had little trouble concluding that the defendant’s duress plea
had no reasonable prospect of success.”” Relative to Australian cases involving
unconscionable dealing,”* the United Kingdom’s doctrine of lawful act duress
looks rather predictable.

Finally, in any event, the uncertainty alleged to be inherent in unconscionability
cannot outweigh the principled arguments in its favour. As Lord Scott observed in
Golden Strait Corpn v Nippon Yusen Kubishika Kaisha: ‘Certainty is a desideratum
and a very important one, particularly in commercial contracts. But it is not a
principle and must give way to principle. Otherwise, incoherence of principle is
the likely result.”*"”

5 Relationship with Unconscionable Dealing

Another concern might be that an unconscionability standard will make lawful
act duress redundant because unconscionable dealing already covers the field.*'
But as discussed in Part III, facts giving rise to a finding of lawful act duress
will not always support a finding of unconscionable dealing. Cases like Borrelli
and The Cenk Kaptanoglu illustrate the point. While the respective claimants both
succeeded on the ground of lawful act duress, they would have failed on the ground
of unconscionable dealing if it had been pursued.”” This is because the claimants
were not labouring under a special disadvantage which seriously affected their
ability to make a judgement as to their own best interests. The claimants knew only
too well what they were doing, but chose to submit to the demand.*

It might also be said that, as a result of the above distinction between lawful act
duress and unconscionable dealing, Lord Hodge’s standard will produce confusion
between the two doctrines.”” But this argument overlooks the diversity of contexts
in which the principle of unconscionability is applied.”® For the same reason that
there is no confusion between unconscionable dealing and equitable estoppel, there
will also be no confusion between unconscionable dealing and lawful act duress.

213 Ibid [46]. See also Instagroup v Caroll [2022] EWHC 464 (QB), [46] (Nigel Cooper QC), concluding that
it was not illegitimate to threaten enforcement of debts unless personal guarantees were provided; Jewkes
v Watson [2023] EWHC 2993 (Ch), [66] (Master Clarke), striking out a plea of lawful act duress on the
basis that it did not fall within the two circumstances identified in Times Travel (n 4) and otherwise failed
to disclose a reasonable prospect of success.

214 See especially Louth v Diprose (n 66); Kakavas v Crown Melbourne (2013) 250 CLR 392.

215 [2007] 2 AC 353, 383 [38].

216 Transcript of Proceedings, Thorne v Kennedy [2017] HCATrans 148, 267-300 (Bell J); David
McLauchlan, ‘Lawful Act Duress: Uncertainty after the Quest for Certainty’ (2022) 30(1) New Zealand
Universities Law Review 31, 42.

217 Alexander Loke and Ivan Sin, ‘Constructing Lawful Act Duress’ [2022] (March) Singapore Journal of
Legal Studies 239, 248.

218 It also follows that there could not have been a successful claim on the ground of undue influence. The
claimants’ judgemental capacities were not markedly sub-standard.

219 Branford and Gardner (n 155) 650-3; Kit Barker and Ross Grantham, Unjust Enrichment (LexisNexis, 2™
ed, 2018) 287 [8.12].
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To be clear, unconscionable dealing and duress will remain distinct doctrines
with distinct elements. In the context of unconscionable dealing, courts will
continue to apply a standard of unconscionability when asking whether the stronger
party unconscientiously exploited the innocent party’s special disadvantage. And
in lawful act duress, courts will apply a standard of unconscionability when
asking whether the threatening party’s pressure was illegitimate. The principle of
unconscionability will be channelled through the twopronged structure of duress.”
As the Full Court of the Federal Court of Australia explained in Parras Holdings
Pty Ltd v Commonwealth Bank of Australia:

Although the term ‘unconscionable’ is used in both principles, it has in each a
somewhat different operation. In the equitable principle, the term ‘unconscionable’
refers to the nature of the advantage taken of a person in a position of disability or
special disadvantage. For the purposes of economic duress, the term ‘unconscionable’
looks rather to nature of the duress or compulsion exercised, to its legitimacy or
illegitimacy. In both principles, present day views of acceptable conduct play a part.”

6 Relationship with Statutory Unconscionable Conduct

Aredundancy argument might also cite statutory prohibitions on unconscionable
conduct, since instances of lawful act duress are likely to amount to ‘conduct that
is, in all the circumstances, unconscionable’.”* But this overlap is inconsequential
for two reasons. First, the statutory prohibitions operate independently of the
general law.” The relief that they provide is supplementary, not exclusive. Second,
in any event, the statutory prohibitions apply only to conduct that occurs ‘in trade
or commerce’ in connection with the supply or acquisition of goods or services.”
There is obviously no such requirement in the common law of duress.

7 Coherence with the Law of Torts

Because unconscionability implies culpability, it might also be argued that
Lord Hodge’s standard is inconsistent with the fact that duress is not a wrong.”
Indeed, although there have been suggestions to the contrary,” the prevailing view
is that duress is not a tort in and of itself.”® As Edelman argues, the ‘basis for the
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action for duress is ... the defective consent of the claimant rather than any breach
of duty by the defendant’.””

However, the fact that duress is probably not a wrong does not suggest that
Lord Hodge’s unconscionability standard is inappropriate. Irrespective of whether
duress involves a breach of duty, the illegitimacy of pressure plainly turns upon
the threatening party’s conduct.” While unconscionability necessarily evaluates
that conduct, such evaluation is not an implication of tortious wrongdoing;
unconscionability is a principle, not a duty.” In this respect, Lord Hodge’s
conception of lawful act duress will be no different to the vitiating factor of
unilateral mistake. Despite also not being founded upon a wrong,” unilateral
mistake applies a standard of unconscionability.”

8 Alignment with the Common Law Origins of Duress

Critics of Lord Hodge’s unconscionability standard might also point out
that whereas unconscionability is an equitable principle, duress is a common
law doctrine.” The fundamental issue with that argument, however, is that the
equitable principle of unconscionability has already been firmly woven into the
fabric of the common law.”* In Australian Financial Services and Leasing Pty
Ltd v Hills Industries Ltd, for example, the High Court held that the entitlement
to recover money mistakenly paid to another in an action for money had and
received turns on whether retention of the moneys would be ‘unconscionable’.”
If unconscionability is an appropriate standard for the restitution of mistaken

payments, it is unclear what distinguishes lawful act duress.””’
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VI CONCLUSION

Duress arises where: (1) pressure induces the victim to enter into the contract;
and (2) that pressure is illegitimate. Within the second element, it has long been
unclear whether lawful pressure can ever be illegitimate under Australian law.
However, the recognition of that possibility now seems imminent in the wake of
Thorne v Kennedy and Times Travel.

Proceeding on the basis that lawful act duress exists in Australia, this article
has argued that the test for lawful but illegitimate pressure should be whether the
threatening party’s conduct was so morally reprehensible that it renders enforcement
of the transaction unconscionable. That standard should be adopted because it is
coherent, conventional, and consistent with authority. It is coherent because judges
generally apply the principle of unconscionability in doctrines that preclude reliance
on contractual rights in the absence of unlawful conduct. It is conventional because
judges are regularly asked to apply legal standards that do not lend themselves to
precise definition. And it is consistent with authority because it: (1) explains the
recognised circumstances of lawful act duress; (2) accords with the better reading
of McHugh JA’s judgment in Crescendo Management; and (3) was endorsed by a
majority of the Supreme Court of the United Kingdom in Times Travel.

This position is not uncontroversial. Recent Australian authority has followed
Edelman and Bant down the path of disproportionality, and Lord Burrows prefers
a test of bad faith. But the issue with these tests is that they do not explain the
recognised circumstances of lawful act duress. Among other reasons, that is
because disproportionality and bad faith both fail to capture the central role that
a threatening party’s background conduct can play in rendering a lawful threat
illegitimate. Unconscionability may be imperfect, but it is surely better than these
Procrustean alternatives.



