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OF TREES AND TAKINGS: ENVIRONMENTAL REGULATIONS
AND THE (IN)EFFICIENT PROVISION OF PUBLIC GOODS

MICHAEL JR CRAWFORD*

Trees provide shade, reduce daytime temperatures, and are a source
of aesthetic delight. Since these benefits are not confined to the owner
of the tree but can be enjoyed by anyone, they are examples of ‘public
goods’. Because the cost of providing these goods is the value of the
foregone uses of the resources required to produce them, any system
of resource management should aim to create the optimum rather
than the maximum number of tree-based public goods. Whilst the
common law does a reasonable, if imperfect, job of achieving this
aim, modern environmental regulations do not. Using New South
Wales as an archetypal example, this article argues that regulatory
regimes which aim to increase tree density not only produce more of
these public goods than people would demand if they had to pay their
true price, but also inequitably distribute the cost of doing so.

I INTRODUCTION

Trees are a source of natural beauty, shade, and privacy. They act as windbreaks,
prevent soil erosion, and attract birds and other fauna. Since these benefits are not
confined to the owner of the tree but can be enjoyed by any neighbour or passer-by,
trees are, in economic jargon, a source of ‘public goods’.' However, these goods
are not free. In addition to the expense and danger of falling limbs, blocked pipes,
and unwanted shade,” the cost of supplying these public goods is the value of the
alternative uses of the resources required to produce and maintain them.

Given that trees are a source of both costs and benefits, the challenge for any
system of property is to achieve some reasonable approximation of the optimal
number of trees. At common law, this is done in a decentralised fashion by granting
the landowner the liberty to decide whether to plant or remove a tree and using tort
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1 See below Part I1(A).

2 On the direct costs of trees, see New South Wales Law Reform Commission, Neighbour and Neighbour
Relations (Report No 88, November 1998) [2.16] (‘Neighbour Relations’). It is no surprise that, as the
Commission reported, trees are a leading source of disputes between neighbours: at [2.20].
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law to minimise the externalities that this choice imposes on others.” However,
in many jurisdictions, the common law rules of property and tort law have been
largely negated by detailed systems of environmental regulation.* Amongst the
most intrusive of these regimes is that adopted in New South Wales (‘NSW’),’ the
effect of which has been to transfer almost all decision-making authority over trees
in urban areas from their owners to a bureaucracy tasked with maximising urban
canopy coverage.

The standard argument against centralised regimes of resource management is
that, in the absence of prices, the prohibitive cost of assembling information about
every conceivable use of every scarce resource means that the decision-maker must
simply guess at the most efficient use.® Focusing on NSW, the argument advanced
in this article is not that information costs prevent these regulatory regimes from
achieving some reasonable approximation of the efficient outcome, but instead
that they do not even aim to do so. Rather than attempting to optimise tree density
in urban areas, they avowedly seek to maximise it. Whilst this aim may sound
desirable in the abstract, it violates the iron rule that, in a world of scarce resources
with alternative uses, the cost of producing more of one good is producing less
of another. Because the marginal utility of the public goods produced by trees is
diminishing,” there must come a point at which the opportunity cost of producing
one more unit exceeds the marginal benefit.® Consequently, a policy committed

w

See below Part I1(B).

4 In the Australian Capital Territory, see, eg, National Capital Territory, ‘Development Control Plan
15/03: Block 15 Section 25 Griffith, Canberra Avenue’ (Development Control Plan, April 2015) ¢1 9.3
<https://www.nca.gov.au/sites/default/files/Development%20Control%20P1an%20%28DCP%29%20
1503%20-%20Block%2015%20Section%2025.pdf>. In South Australia, see, eg, PlanSA, ‘Planning
and Design Code’ (Planning Code No 2025.22, 18 December 2025) pt 10 <https://code.plan.sa.gov.
au/__data/assets/pdf file/0008/1405817/Full_Code 18122025.pdf>. In Victoria, see, eg, Department
of Transport and Planning, ‘Banyule Planning Scheme’ (Planning Scheme, 18 December 2025) cl
54.03-4 <https://api.app.planning.vic.gov.au/planning/v2/generate/bany/ordinanceNumber/54.03>;
Department of Transport and Planning, ‘Booroondara Planning Scheme’ (Planning Scheme, 18
December 2025) cl 42.02 sch 2 <https://api.app.planning.vic.gov.au/planning/v2/generate/boro/
ordinanceNumber/42.02-s2>.

5 See below Part ITI(A).

6 In Hayek’s words, ‘it is a problem of the utilization of knowledge not given to anyone in its totality’: FA
Hayek, ‘The Use of Knowledge in Society’ (1945) 35(4) American Economic Review 519, 520. Hayek’s
famous argument is that market-based economies largely solve this information cost problem through
prices, which condense disparate information about consumer preferences into easily processed signals:
at 526-7. This remarkable property of prices is generally thought to explain why market economies
outperform their centrally planned cousins. For an overview of what is generally called the ‘socialist
calculation debate’, see Peter Boettke, Rosolino A Candela and Tegan L Truitt, The Socialist Calculation
Debate: Theory, History, and Contemporary Relevance (Cambridge University Press, 2024) <https://doi.
0rg/10.1017/9781009593649>.

7 ‘Marginal’ is used here in its strict sense to describe the incremental, as opposed to the average, effect
of providing one more unit of some good, and not in the popular sense of ‘minimal’ or ‘negligible’: see
generally Francesco Parisi, The Language of Law and Economics (Cambridge University Press, 2013)
174. Technically, the marginal cost or benefit is the first derivative of the relevant function.

8 This does not imply that it is inefficient to supply one more unit of some good. Even if the marginal

benefit of the (n—1)" unit exceeds that of the n™ unit, the n™ should still be supplied if the benefit conferred

by it exceeds the cost of supplying it.
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to maximisation rather than optimisation will inevitably produce more tree-based
public goods than people would demand if they had to pay their true cost.

These regimes do not, however, oblige most people to pay the true cost. By
prohibiting the removal of existing trees without compelling the planting of new
ones, they permit the treeless to free ride on the public goods that those with trees
must produce under threat of sanction. The effect of this free riding is not only to
conceal the inefficiency of the regime, but to arbitrarily redistribute wealth from
those who happen to have large trees to those who are merely proximate to them.
Thus, even if one is unmoved by the efficiency analysis, one should criticise these
regimes on the ground that environmental policy should not transform one group
of landowners into a legally protected class of free riders who become wealthier at
the expense of their neighbours.

Given that these regulations are both inefficient and unfair, the obvious solution
is to repeal them and return the authority to make decisions about whether to plant,
prune, or remove trees to their owners. Since this is unlikely to happen, the next-
best solution is to ameliorate the regulations’ most baleful effects by compensating
landowners who must bear the costs of producing public goods for the benefit of
their neighbours who need not pay for them.

I TREES AND PUBLIC GOODS

A The Problem with Trees

Imagine that Anna, who lives at 199 Smith Street, plants a eucalypt sapling in
her yard that eventually matures into a large tree. The eucalypt, which is the only
large tree in the street, has a canopy that spreads over the adjacent properties at
197 and 201, but stops short of the houses at 195 and 203. To Anna’s immediate
neighbours at 197 and 201, her tree is a source of unwanted shade that blocks
sunlight to their rooftop solar panels, which they use to recharge their electric
cars. To the more distant neighbours at 195, 203, and beyond, it is a welcome
source of natural beauty and a home for local fauna in an otherwise sterile urban
environment.’

Anna’s tree is thus a source of both negative and positive externalities. An
externality, sometimes described as a ‘spillover’, is simply an effect of a decision

9 For the purposes of this argument made in this article, it does not matter whether the protagonists are
owners in fee simple or lessees. Irrespective of their estate in the land, the residents at 195 and 203 Smith
Street will regard Anna’s tree as a source of beauty, and the residents at 197 and 201 Smith Street will
regard it as an irritant. Likewise, Anna will place a positive value on the tree whether she is an owner
or a renter. It is true that owners and renters often have divergent interests. In particular, the brevity of
many residential tenancies deters renters from planting trees and making other long-term investment in
the property, even if the lease permits it. [f Anna only anticipates living at 199 Smith Street for twelve
months, she is unlikely to follow her dream of planting a eucalypt and may instead settle for a pot plant.
Whether the renter’s strong ‘time preference’ is socially good, bad or indifferent is beyond the scope
of this article, the only concern of which is the consequences of replacing common law rules with a
centralised regulatory regime.
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that is not confined to its maker." Although seemingly polar opposites, both positive
and negative externalities are sources of market failure. In non-technical terms, a
‘market failure’ describes a situation in which the market delivers too much or too
little of some good relative to the demand for it." Negative externalities tend to result
in the production of too much of some ‘good’” because the decision-maker’s cost-
benefit calculation will include the decision’s private costs but exclude the costs
that it imposes on others. The classic example is the decision by a factory owner to
discharge waste into a river. Because he does not internalise the costs to downstream
riparian owners, his decision to pollute the river rather than hire a waste disposal
company is privately worthwhile but almost certainly socially wasteful.”

Positive externalities, on the other hand, tend to result in the production of too
little of some good. Often discussed under the rubric of a ‘collective action’ or
‘public goods’ problem," positive externalities can lead to market failure because
the non-rival” and non-excludable nature of certain goods makes it impossible
for their producers to exclude free riders who consume the goods without paying
for them." The classic example of a public good is the service provided by a
lighthouse.”” That a lighthouse operator cannot prevent non-paying ships from
benefiting from his services creates a potentially insoluble free rider problem, the
result of which is that his services, though valued by ship owners at a price above
the cost of their production, will not be provided."

10 See generally Parisi (n 7) 115.

11 Intechnical terms, a market failure describes a non-Pareto-efficient equilibrium: see ibid 178.

12 Throughout this article, ‘good’ is used in the economic sense of anything that satisfies some want, and not
in the legal sense of a chose in possession that satisfies the definition in section 5 of the Sale of Goods Act
1923 (NSW).

13 A decision is inefficient, or socially wasteful, if its total costs exceed its total benefits. Importantly,
it is fallacious to jump from the conclusion that the present level of pollution is socially wasteful to
the conclusion that the socially optimal level of pollution is therefore zero. At some point, the cost of
eliminating one more ‘unit’ of pollution will exceed the benefit.

14 In game-theoretic terms, these are multiplayer, or ‘n-person’, versions of the ‘Prisoners’ Dilemma’, the
defining feature of which is the divergence between the equilibrium and socially optimal outcomes. On
the Prisoners’ Dilemma, see generally Ken Binmore, Rational Decisions (Princeton University Press,
2009) 267 <https://doi.org/10.1515/9781400833092>.

15 A good is non-rival in consumption if consumption by A does not prevent consumption by B to Z. The
spectacle of a beautiful sunset is, for instance, a non-rival good.

16  See Paul A Samuelson and William D Nordhaus, Economics (McGraw Hill Education, 19™ ed, 2010)
36-7; Parisi (n 7) 238-9.

17 Perhaps the earliest example of the lighthouse as a public good is found in John Stuart Mill, Principles
of Political Economy: With Some of Their Applications to Social Philosophy (Charles C Little & James
Brown, 1848) vol 2, 556.

18  Notably, Coase demonstrated that lighthouse services were frequently provided by private firms. This
was possible because the lighthouse fees were incorporated into harbour berthing fees: see RH Coase,
“The Lighthouse in Economics’ (1974) 17(2) The Journal of Law and Economics 357 <https://doi.
org/10.1086/466796>. On ‘tie-ins’ generally, see generally Edward Peter Stringham, Private Governance:
Creating Order in Economics and Social Life (Oxford University Press, 2015) <https://doi.org/10.1093/
acprof:0s0/9780199365166.001.0001>.
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B Trees at Common Law

Where they have not been replaced by statutory schemes,"” common law rules
do a reasonable job of combatting the negative externalities created by trees. By
vesting ownership of the tree in the owner of the solum in which it is growing,”
the law confers decision-making authority on the person who generally bears the
largest share of its costs. However, because trees are no respecters of the ad coelum
principle and are often planted on boundary lines precisely to minimise the cost to
their owners,” rules of ownership attribution alone cannot eliminate all negative
externalities. Something more is required to solve this ‘moral hazard’.”

To better reconcile the private and social cost of an owner’s decision to plant a
tree, ownership rules must be supplemented with rules that confer self-help rights
on neighbours and impose liabilities on owners.” Where trees encroach into the
airspace of neighbouring properties, the common law permits the neighbour to
‘abate the nuisance’ by trimming the encroaching limbs back to the fence line.*
Because the limbs remain the property of owner of the tree from which they were
cut, the common law requires abating owners to return them to the tree’s owner
on pain of liability in conversion.”” Where the tree causes physical damage to
neighbouring properties, the affected neighbour may sue for damages in nuisance
or, if damages are inadequate, seek specific relief. A good example is furnished by
Elliott v London Borough of Islington Council,”® in which the plaintiff was granted
amandatory injunction compelling the local council to remove an encroaching tree

19  For a discussion of the statutory schemes in NSW and Queensland, see below Part I1I(A).

20  See Robson v Leischke (2008) 72 NSWLR 98, 131 [151] (Preston CJ) (‘Robson’); Brendan Edgeworth,
Butt’s Land Law (Lawbook, 7" ed, 2017) 59 [2.220]. Whilst there is some suggestion that it is possible
to have a freehold in trees that is separate from the freehold in the land in which they are growing, this
seems doubtful: see William Swadling, ‘Treehold’ in Natalie Mrockova, Aruna Nair and Luke Rostill
(eds), Modern Studies in Property Law: Volume 12 (Hart Publishing, 2023) 35. It is, of course, possible
to have a profit a prendre over a tree. The correctness of Swadling’s position was recently affirmed by
Edelman J in Commonwealth v Yunupingu (2025) 99 ALJR 519, 601 [335].

21  This principle, more fully rendered as cuius est solum, eius est usque ad coelum et ad inferos, describes
the fact that the law conceives of property in land as a vertical column that (nominally) extends from the
centre of the earth to the outer reaches of the heavens: William Blackstone, Commentaries on the Laws
of England, ed Simon Stern (Oxford University Press, 1*ed, 2016) bk 2, 11 <https://doi.org/10.1093/
actrade/9780199601004.book.1>. Though often treated with scepticism, the ad coelum principle is a key
design feature of land law: see the comments of Lord Hope in Bocardo SA v Star Energy UK Onshore Ltd
[2011] 1 AC 380, 398 [26].

22 Although most often used in the insurance literature to describe the tendency of the assured to engage in
risky behaviour, ‘moral hazard’ describes any situation in which a divergence between private and social
cost leads to socially undesirable behaviour: see generally Steven Shavell, Economic Analysis of Accident
Law (Harvard University Press, 2007) 194—6.

23 For a helpful summary of the actions in tort, see Robson (n 20) 108-22 [36]-[106] (Preston CJ).

24 Abating the ‘nuisance’ is thus something of a misnomer, since the neighbours can abate even though the
tort is incomplete. This liberty can be exercised without giving notice to the owner of the tree, so long as
the abating owner does not commit a trespass in doing so: see Lemmon v Webb [1895] AC 1, 5-6 (Lord
Herschell LC), 7 (Lord Macnaghten), 10 (Lord Davey).

25 See, eg, Mills v Brooker [1919] 1 KB 555 (defendant liable in conversion for selling apples that he
removed from his neighbour’s encroaching apple tree).

26 [1991] 1 EGLR 167 (Court of Appeal).
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that was pushing the plaintiff’s wall further into his property. Pertinently, given the

argument made in Part III(B), Lord Donaldson observed that
it is not the function of the courts to license breaches of the rights of citizens.
Compulsory purchase under statute is a well-known concept and is subject to well-
known protections, but it is not for courts to add to that burden on the citizen a
system whereby, as in this case, they will grant, for a fee payable to the plaintiff, a
compulsory lease of land to accommodate the roots of this tree in addition to putting
up with the nuisance which it creates.”

Admittedly, tort law’s attempt to internalise the costs of a tree is imperfect.”
Because nuisance requires proof of damage, mere encroachment by a neighbouring
tree, however irritating, is not an actionable wrong.” Moreover, whilst tree owners
are liable for direct harms such as damage to their neighbours’ pipes or walls
caused by encroaching tree roots,” they are generally not liable for non-invasive
harms such as shadows cast by non-encroaching limbs.”' Thus, absent an easement
for light, the owners at 197 and 201 Smith Street have no common law means of
redress against Anna despite the fact that her tree prevents them from recharging
their cars with electricity produced by their roof-mounted solar panels.”

C Positive Externalities and Public Goods

What about the problems caused by positive externalities? As with all
externality problems, the public goods problem is ultimately reducible to one of
transaction costs.” In principle, the collective action problem could be eliminated
by a set of contracts between all those who value the good at a price above its cost
of production. For instance, every shipowner could enter a binding agreement with
every other shipowner in which each undertakes to pay the lighthouse keeper the
requisite share of the costs of providing lighthouse services. Unlike in the ‘state of

27  Ibid 168.

28  The NSW Law Reform Commission noted that ‘in practice, the person who suffers from the problems
caused by the neighbour’s tree ends up bearing the cost of preventing damage or remedying damage it has
caused’: Neighbour Relations (n 2) [2.17].

29  See Lemmon v Webb [1894] 3 Ch 1, 11 (Lindley LJ).

30  See, eg, Delaware Mansions Ltd v Westminster City Council [2002] 1 AC 321 (local authority liable for
the cost of remedial work necessitated by invasive roots spreading from a tree on the adjoining footpath);
Smith v Giddy [1904] 2 KB 448 (owner of an overhanging tree liable for damage to his neighbour’s fruit
trees); Butler v Standard Telephones and Cables Ltd [1940] 1 KB 399 (owner of Lombardy poplars liable
for structural damage caused to neighbouring houses by their invasive root system).

31 Hunter v Canary Wharf Ltd [1997] AC 655, 685 (Lord Goff); Robson (n 20) 118 [86] (Preston CJ). On
the issue of ‘spite fences’, see Lynden Griggs and Rouhshi Low, ‘Cutting Down the Cypress Leylandii,
Pittosporums, and Cotoneasters on Your Neighbours’ Land: The Resolution of Spite Hedges’ (2012) 21(1)
Australian Property Law Journal 1.

32 This position has been altered by some statutory schemes: see the discussion below n 49.

33 The ‘strong’ or ‘invariance’ version of the Coase Theorem says that, in a world of zero transaction costs,
any distribution of rights will result in a Pareto-efficient outcome because the affected parties can always
bargain around any misallocations: RH Coase, ‘The Problem of Social Cost’ (1960) 3 Journal of Law and
Economics 1 <https://doi.org/10.1515/9780691186429-012>. See also Parisi (n 7) 47-8.
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nature’ in which there is no leviathan to police the agreement,* the enforceability
of common law contracts solves the cooperation problem.

The barrier to this solution is, of course, the cost of negotiating and enforcing
this web of agreements. Transaction costs are not, however, always prohibitive.
Because they are positively correlated with the number of interested parties,” it is
possible for small numbers of people to reach satisfactory agreements. To return
to our vignette, for so long as the pleasure Anna derives from the tree exceeds
its private costs, her distant neighbours at 195 and 203 Smith Street may safely
free ride on its positive externalities. However, if Anna changes her mind and
expresses a desire to remove it, they could agree to share the cost of ‘bribing” her
into changing her mind. Since this would only require an agreement between the
two neighbours, and a follow-on agreement between the neighbours and Anna, the
negotiation and enforcement costs are unlikely to be prohibitive.

Just as importantly, not all activities that generate positive externalities are the
subject of market failures. As is discussed in greater detail in Part II(D), that free
riders are happy to consume public goods at zero cost is not also proof that they
are prepared to pay anything like the true cost of producing them. If they are not
prepared to pay this cost, then the failure of the private market to supply the goods
to them is not an example of market failure, but of market success.

Even if people are, in principle, prepared to pay the cost of providing public
goods, the free rider problem will not pose an insuperable obstacle if one person
captures a sufficiently large share of its benefits to justify bearing the entire cost of
producing it.”* Take Peter, an accomplished cellist who plays Bach’s cello suites at
his open window. Unlike someone learning to play the drums, Peter’s hobby is a
source of public goods for his appreciative neighbours on Johnston Street. Because
he captures the overwhelming share of the fruits of his labours, Peter is unlikely
to begrudge his neighbour’s free riding and will happily supply the good gratis.
Indeed, he is unlikely to view them as free riders and may object to describing
them in such terms.

This is not to say that this arrangement will result in the optimal supply of Bach
cello suites when measured at the margin. In a frictionless universe, Peter may be
receptive to an offer from his neighbours to play for an additional 15 minutes a
day in return for $50 a week. However, because the cost of negotiating such an
arrangement is almost certainly prohibitive, Johnston Street will likely suffer a
slight undersupply of Bach cello suites. Nevertheless, no one would suggest that
this mild inefficiency is grounds for government intervention.

The public goods problem really begins to bite where the cost of providing
the good is high and the benefits are so broadly dispersed that the cost exceeds the
expected value of any individual’s share. Thus, unlike Peter, no individual’s share of
the benefit from national defence is large enough to justifying paying the entire cost
of providing it. Consequently, although it is collectively valued at a price above the

34 Thomas Hobbes, Leviathan, ed CB Macpherson (Penguin Books, 1968).

35 Richard A Posner, Economic Analysis of Law (Wolters Kluwer, 9" ed, 2014) 52.

36 See Mancur Olson, The Logic of Collective Action: Public Goods and the Theory of Groups (Harvard
University Press, 1971) 33-6.
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cost of production, zero units of national defence will be produced. In such cases, the
State must step in and solve the market failure by providing the good and coercively
recouping the expense of doing so through its power of taxation.

D Too Few Trees?

Our Smith Street vignette bears a far closer resemblance to cello suites than
it does to the provision of national defence. Even though the tree confers benefits
beyond Anna’s back fence, she, like Peter, still captures a sufficiently large share
of them to justify its cost to her. If the externalities produced by the tree were
purely positive then, like Bach cello suites wafting down Johnston Street on a
gentle summer breeze, we would expect an undersupply of trees in Smith Street.
However, because Anna’s tree is also the source of negative externalities, the
answer is not so simple.

Unlike Peter, Anna shares the costs of producing the public goods with her
disgruntled neighbours at 197 and 201 Smith Street, who are forced to forgo
functional solar panels in return for its natural beauty and carolling magpies.
As noted in Part II(C), negative externalities tend to encourage choices that are
privately profitable but socially wasteful. This is a tendency and not an inevitability
for two reasons. First, even where the externalities generated by the choice are
purely negative, the choice will still be welfare-increasing if the intensity of the
decision-maker’s preference is so strong that she would be prepared to pay both
the private and social costs of her decision. In Coasean terms, if Anna is the higher-
valuing party, granting her the liberty to grow a tree is the correct allocation of
the entitlement because it avoids the need for costly ex post market transactions.
Secondly, decisions that produce negative externalities often produce positive
externalities as well. That many people choose not to exercise their liberty to
prune their neighbour’s encroaching tree is often explained on the ground that
they regard its aesthetic delights as sufficient compensation for the leaf litter that
it deposits in their gutters.”

In other cases, whilst a tree’s positive externalities may not sufficiently
compensate those who bear its negative externalities, they may be sufficiently
widespread to make the tree welfare-increasing overall. In our example, the
benefits of Anna’s tree do not adequately compensate the residents at 197 and 201
Smith Street for the loss of their ability to recharge electric cars from their rooftop
solar panels. However, it remains possible that the sum of the benefits to both Anna
and her more distant neighbours at 195 and 203 Smith Street are large enough to
make the tree socially desirable overall.

That the distant neighbours forgo nothing in return for the public goods
produced by Anna’s trees makes it very difficult to assess the value her neighbours
place on them. Whilst they will doubtless declare their devotion to the tree, ‘talk
is cheap’ and reveals no private information about the subjective valuation that
they attach to the public goods produced by it. What is revealing is that neither the
owner of 195 nor 203 Smith Street has planted a eucalypt of their own. Whilst this

37 It might also be explained on the ground that some people want nothing to do with their neighbours.
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does not prove that they are merely indifferent to Anna’s tree, it does prove that
they are not prepared to bear anything like its full cost. Like all rational people,
they are very happy to consume public goods produced by trees, so long as they
need not pay for them.

III' FROM PRIVATE LAW TO REGULATION

A The Regulatory Regime

Despite the adequacy, if not perfection, of the common law rules discussed in
Part II(B), NSW and Queensland have replaced them with sui generis statutory
schemes that aim to simplify the resolution of disputes caused by trees.

Passed on the recommendation of the NSW Law Reform Commission,* the
Trees (Disputes Between Neighbours) Act 2006 (NSW) abolishes an encroached
owner’s claim in nuisance® and replaces it with a right to apply to the Land and
Environment Court,” which may make ‘such orders as it thinks fit to remedy,
restrain or prevent damage to property, or to prevent injury to any person’.* The
Neighbourhood Disputes (Dividing Fences and Trees) Act 2011 (QId) is broadly
similar.* It obliges ‘tree keepers’* to remove encroaching branches* and to
ensure that their trees do not cause serious injury to a person, serious damage to
their land or property on their land, or substantial and unreasonable interference
with their use of land.* Whilst these ‘responsibilities’ do not amount to statutory
duties,* a dissatisfied ‘neighbour’* has standing to commence proceedings in the
Queensland Civil and Administrative Tribunal, which ‘may make the orders it
considers appropriate’.*

Whether these schemes are genuine improvements on the common law or
yet more examples of the modern fad for legislation is an open question. On the
one hand, they usefully enlarge upon the common law by granting limited rights
to light and views.” On the other hand, they needlessly replace the established

38  See Neighbour Relations (n 2) recommendation 5.

39 Trees (Disputes Between Neighbours) Act 2006 (NSW) s 5 (‘NSW Trees Disputes Act’). Thus, someone
could still sue in negligence for loss caused by a tree: see Robson (n 20) 144 [219] (Preston CJ).

40  NSW Trees Disputes Act (n 39) s 7.

41  1Ibid s 9(1). For a helpful discussion of the Act, including the status of an owner’s right to abate, see Neil
Foster, ‘Trees and Nuisance in New South Wales’ (2007) 81(5) Australian Law Journal 291. For the
authoritative judicial commentary, see Robson (n 20) 128-44 [136]-[219] (Preston CJ).

42 There are some important differences between the schemes. For instance, unlike the NSW Act, the
Queensland Act has expressly preserved an encroached owner’s liberty to abate: see Neighbourhood
Disputes (Dividing Fences and Trees) Act 2011 (Q1d) s 54(1) (‘Qld Neighbourhood Disputes Act’).

43 A ‘tree keeper’ includes not only the freehold owner of the land on which the tree is growing, but a tenant
or licensee: ibid s 48(1).

44 Ibid s 52(1).

45 Ibid s 52(2).

46 Ibid s 52(3).

47  ‘Neighbour’ is a defined term: see ibid s 49(1).

48  Ibid s 66(2).

49  For instance, section 14D of NSW Trees Disputes Act (n 39) empowers a Court to make orders to ‘remedy,
restrain or prevent the severe obstruction’ of sunlight to the windows of a dwelling or the obstruction of
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equitable principles that guide the grant of specific relief with a laundry list of
incommensurable and inconclusive statutory factors. Whatever the answer to
this question, these schemes do not radically alter the balance of rights between
tree owners and their neighbours. The real revolution has instead been wrought
by modern environmental regulation, the aim of which is not to resolve disputes
between neighbours but to dramatically increase the number of trees on private
land in urban areas.

The regulatory regime in NSW serves as a useful archetype. The regime is
created under the Environmental Planning and Assessment Act 1979 (NSW)
(‘EPAA’), which is enabling legislation that empowers the Governor to create
delegated legislation called ‘State Environmental Planning Policies’ (‘SEPPs’).”
The SEPP that currently applies to trees in urban areas is the State Environmental
Planning Policy (Biodiversity and Conservation) 2021 (NSW) (‘SEPP 2021’),”
the aim of which is ‘to preserve the amenity of non-rural areas of the State through
the preservation of trees and other vegetation’.” It does this by permitting local
councils to publish a ‘development control plan’ (‘DCP’). The DCP, which is a
policy and not a law, prescribes ‘vegetation™ that may not be ‘cleared’ without
council permission.”® Clearing prescribed vegetation without permission is an
offence” that can attract severe penalties under the EPA4A4.*

The DCPs created pursuant to the SEPP 2021 have adopted extremely stringent
definitions of prescribed vegetation. For example, the Inner West Council’s Tree

a view from the dwelling caused by hedges. Likewise, though it is subject to some limitations, section 66
of Qld Neighbourhood Disputes Act (n 42) empowers the Queensland Civil and Administrative Tribunal
to make orders in respect of trees that obstruct sunlight and views. Unlike the NSW Act, the Queensland
Act applies to obstruction of light to a roof, so may assist the neighbours at 197 and 201 Smith Street who
complain of the effect of the neighbouring tree on their rooftop solar panels: at s 66(3)(b)(i).

50  See NSW Trees Disputes Act (n 39) s 12. Ominously, this list includes ‘the intrinsic value of the tree to
public amenity’: at s 12(f). This factor loomed large in the resolution of the dispute in Robson (n 20) 147
[227] (Preston CJ).

51 Environmental Planning and Assessment Act 1979 (NSW) s 3.29(1) (‘EPAA’). Whilst described as
‘policies’, these are regulations and have the status of laws.

52 State Environmental Planning Policy (Biodiversity and Conservation) 2021 (NSW) (‘SEPP 2021). See
especially ch 2.

53 Ibid cl 2.1(b).

54 Aterm that includes trees: see ibid cl 2.2(1).

55  The verb ‘clear’ includes to ‘cut down, fell, uproot, poison, ringbark, burn or otherwise destroy the
vegetation’, or ‘lop or otherwise remove a substantial part of the vegetation’: see ibid cl 2.2(1) (definition
of ‘clear’).

56  Ibid cls 2.6(1), 2.9(1), 2.10(1). The vegetation may be specified by reference to its species, size, location,
and so on: at cl 2.9(2). Permission to clear vegetation may be given on the condition that, for example, it
be replaced with a tree of equivalent size: at cl 2.10(4).

57  See ibid cl 2.6(6), in conjunction with £EPAA4 (n 51) s 4.3. These provisions are probably otiose given that
someone who clears prescribed vegetation without a permit has contravened section 4.2 of the EPAA (n
51). The definition of a ‘development’ under the EPAA (n 51) is extremely broad and includes any ‘act,
matter or thing that may be controlled by an environmental planning instrument’: at s 1.5(1)(f).

58  Tier 1 penalties include a fine of $5 million for a corporation and $1 million for an individual: see EPAA
(n 51) s 9.52(1). If the prosecution cannot establish beyond a reasonable doubt that the contravention was
intentional and caused, or was likely to cause, significant harm to the environment, then a Tier 2 penalty
applies instead: at s 9.52(3). Tier 2 monetary penalties are also offences but are limited to $2 million for a
corporation or $500,000 for an individual: at s 9.53(1).
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Management DCP 2023 defines a ‘prescribed tree’™ as one that is equal to or greater
than four metres in height, has a trunk diameter that exceeds 150 millimetres at a
height of 1.4 metres, has a canopy ‘spread’ of two or more metres, or, in the case of
palms and tree ferns, a ‘clean stem length’ of four metres or more.” Some works,
such as removing deadwood not inhabited by native fauna or ‘lifting the canopy’
to a height of 2.5 metres above ground level, do not require Council consent.”' In
determining whether to grant permission to prune or remove a prescribed tree,
the Council will consider, inter alia, any safety risk posed by the tree to people
and property.” Tree removal is regarded as the ‘final option’,” and tree detritus,
obstruction of natural light, including to solar panels, or ‘minor damage to
outbuildings, garden structures, walls or landscape structures’ will generally not
justify either removal or pruning.*

The City of Sydney’s DCP is equally restrictive. The Sydney Development
Control Plan 2012 provides that a permit or development consent is required to
‘ringbark, cut down, top, lop, prune, remove, injure or wilfully destroy a tree’ that is
five metres or more in height, has a canopy spread of over five metres, has a trunk
diameter of more than 300 millimetres as measured at ground level or is listed in the
Register of Significant Trees.” Exceptions are then made for particular tree species
and minimal pruning.® To take a final example, the Waverley Council DCP requires
a ‘vegetation clearing permit’ to ‘clear’ any tree that has a height or canopy spread
over three metres or more.” Minimal exceptions are made for removing deadwood
or dying trees and for clearing branch failures following storms.*

B Compulsory Freehold Covenants

If we accept Larrissa Katz’s definition of ownership as ‘the special authority
to set the agenda for a resource’,” then it seems impossible to describe someone as
the ‘owner’ of a prescribed tree. Her authority over the tree is so attenuated that a
more apt description of her status is instead that of a ‘custodian’ or ‘steward’.

In fact, the position is potentially worse than this. Not only does the requirement
that the tree remain inviolate strip the owner of decision-making authority, it also

59 Inner West Council, ‘Tree Management DCP 2023’ (Development Control Plan, 1 April 2023) C1
<https://www.innerwest.nsw.gov.au/live/information-for-residents/trees/tree-policies-and-guidelines>.
60  Ibid C2.

61  Ibid Cé6.
62 Ibid C8.
63 Ibid C9.
64  Ibid.

65  City of Sydney, ‘Sydney Development Control Plan 2012’ (Development Control Plan, December 2012)
cl 3.5.3(1) <https://www.cityofsydney.nsw.gov.au/development-control-plans/sydney-dcp-2012>.

66  Ibid cls 3.5.3(4)—(5).

67  Waverley Council, ‘Waverley Development Control Plan 2022’ (Development Control Plan, 6 December
2022) cl 3.1.2 <https://www.waverley.nsw.gov.au/planning/development_applications/development
control_plan_2022>. This DCP adopts the definition of ‘clear’ given under clause 2.2(1) of the SEPP
2021 (n 52).

68  “Waverley Development Control Plan 2022 (n 67) cl 3.1.1.

69  Larissa Katz, ‘Exclusion and Exclusivity in Property Law’ (2008) 58(3) University of Toronto Law
Journal 275, 290 <https://doi.org/10.1353/t1j.0.0006>.
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exposes her to potential liability. The owner of, for instance, a large eucalypt that
overhangs a busy footpath may be inclined to remove it for fear that it may injure
a pedestrian should it fall. If the tree is prescribed, the relevant DCP will prevent
the owner from taking this precaution but, unsurprisingly, does not indemnify
her against the consequences of a possible action in negligence by a pedestrian
unlucky enough to be struck by a falling branch. The DCP thus leaves the owner of
the tree with all the burdens of ownership, but few of the benefits.

Just as significantly, it prevents an owner from removing a tree that she
believes to be a danger to her safety. In Timbs v Shoalhaven City Council,” an
officer of the defendant Council advised the plaintiff’s concerned husband that
gum trees on their property were safe and, in any case, could not be removed
without Council permission. One of the trees subsequently fell on the house and
killed the plaintiff’s husband whilst he was asleep in their bedroom. The plaintiff
successfully sued the Council in negligence on the ground that the Council, having
voluntarily undertaken the responsibility of advising on the safety of the tree, came
under a duty that could not be discharged by a mere visual inspection.”" Although
this outcome is plainly just, the reasoning is unsatisfactory. The crucial factor of
‘control” was said to arise because the agent of the Council voluntary agreed to
advise on the safety of the tree.” Surely, however, the Council exercised the key
element of ‘control’ because the Tree Preservation Order that applied to the tree
prevented its now-deceased owner from dealing with it as he saw fit.

The crucial point is that, in pursuit of a policy of maximising the urban tree
canopy, the DCPs discussed above allow councils to behave as no private owner
could. This can be illustrated by altering our basic scenario. Imagine that Anna
sells 199 Smith Street to Charlie who, unlike Anna, dislikes the tree and wishes
to remove it. Whilst the distant neighbours at 195 and 203 may resent Charlie’s
decision, they can only prevent him from exercising his liberty to remove the tree
by negotiating a voluntary agreement at a price that Charlie finds acceptable. If
the neighbours wish to bind Charlie’s successors in title, they must persuade him
to agree to a restrictive covenant benefitting their parcels and burdening his.”
Because these covenants are indefinite in duration,™ the price that Charlie will
demand to voluntarily burden his land will reflect both the inconvenience of living
with the tree and the diminution in its value. In stark contrast, the effect of SEPP
2021 is to permit a council to impose a compulsory freehold covenant on Charlie’s
land without the obligation to either secure his consent or compensate him.” The

70 (2004) 132 LGERA 397.

71  Ibid 417-18 [52] (Sheller JA).

72 Ibid 428 [96] (Hodgson JA).

73 See Tulk v Moxhay (1848) 2 Ph 774; 41 ER 1143.

74  Though they can be extinguished by a court order: see, eg, Conveyancing Act 1919 (NSW) s 89(1)
(‘Conveyancing Act’). The common law test of abandonment is notoriously difficult to prove: see
Treweeke v 36 Wolseley Road Pty Ltd (1973) 128 CLR 274.

75  Whilst courts have limited statutory powers to create non-consensual easements, these powers are
generally subject to compensation requirements: see, eg, Conveyancing Act (n 74) ss 88K (1)—(2);
Encroachment of Buildings Act 1922 (NSW) s 3(2).
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term of art that best captures Charlie’s status is thus not ‘custodian’ or ‘steward’,
but ‘servient owner’.

As a matter of public law, there is no doubt that state parliaments may pass
primary legislation, or enable the creation of delegated legislation, which radically
attenuates a landowner’s use liberties.” Indeed, because state legislative power is
plenary and thus not subject to a ‘just terms’ requirement of the sort contained in
section 51(xxxi) of the Australian Constitution,” a state parliament may, absent a
statutory duty,” authorise the compulsory acquisition of an entire lot and not pay
the erstwhile owner so much as a cent in compensation.

For present purposes, the relevant question is not whether the State can behave
as no private individual could, but whether it should. If one believes property
rights are natural rights, then the answer must be ‘no’. If, as Locke argued, ‘[t]he
great and chief end, therefore, of men’s uniting into commonwealths, and putting
themselves under government, is the preservation of their property’,” then the
‘supreme power cannot take from any man any part of his property without his
own consent’.* On this view, the State must proceed with a public project using
the means available to it as a private entity or not all.”

Even if one shares Locke’s contestable view that property rights are natural
rights,” the obvious problem with this argument is that it proves too much.”
Most classical liberals and other social contractarians who endorse a version of
the ‘agency theory of the state’™ generally agree that some de minimus coercive
power is required for effective governance. Perhaps the best-known exemplar of
this view is Richard Epstein, who abandons Locke’s requirement of actual consent
and replaces it with ‘an explicit and rigorous theory of forced exchanges ... [t]he
categorical command that property shall not be taken without tacit consent must
therefore be rewritten to provide that property may be taken upon provision of just

76  For a very helpful discussion of ‘takings’ in the Australia context, see Pamela O’Connor, ‘The Changing
Paradigm of Property and the Framing of Regulations as a “Taking™’ (2010) 36(2) Monash University
Law Review 50. Since it is unnecessary to the normative argument being made in this article, no attempt
will be made to determine whether these regulatory regimes are sufficiently intrusive to amount to a
‘regulatory taking’ in the technical sense of, for instance, United States Constitution amendment V.

77  Section 51(xxxi) of the Australian Constitution is both a head of legislative power and a restriction on
the other heads of Commonwealth legislative power: see Mutual Pools & Staff Pty Ltd v Commonwealth
(1994) 179 CLR 155, 213 (McHugh J).

78  In NSW, see Land Acquisition (Just Terms Compensation) Act 1991 (NSW) s 37.

79  John Locke, Two Treatises of Government and a Letter Concerning Toleration, ed lan Shapiro (Yale
University Press, 2003) 155.

80  Ibid 161.

81  Ellen Paul is one of the few modern libertarians who is prepared to bite the bullet on this point:
see Ellen Frankel Paul, Property Rights and Eminent Domain (Routledge, 2017) 255 <https://doi.
org/10.4324/9781315127545>.

82  The most famous dissenter is the arch-positivist Jeremy Bentham, who wrote that ‘[pJroperty and law
are born together, and die together. Before laws were made there was no property; take away laws, and
property ceases.’: see Jeremy Bentham, The Theory of Legislation, ed CK Ogden (Kegan Paul, Trench,
Trubner & Co 1931) 113.

83  Richard A Epstein, Takings: Private Property and the Power of Eminent Domain (Harvard University
Press, 1985) 337-8 <https://doi.org/10.4159/9780674036550> (‘Takings’).

84  See Leif Wenar, ‘The Concept of Property and the Takings Clause’ (1997) 97(6) Columbia Law Review
1923, 1936 <https://doi.org/10.2307/1123393>.
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> 85

compensation’,” resulting in a ‘network of forced exchanges designed to leave
everyone better off than before’.*

C Justifications for Powers of Compulsory Acquisition

So, when will a ‘network of forced exchanges’ between citizens and the State be
justified? The least controversial case concerns the need to overcome the ‘assembly
problems’ that confront those who wish to acquire rights in contiguous parcels
of land.” To take an obvious case, the construction of a high-speed railway from
Sydney to Melbourne, which would require the assembly of thousands of parcels
of land, is vulnerable to a landowner whose parcel represents the final piece of the
railway corridor puzzle. Since such people are monopolists, they will be tempted to
‘hold out’ for a disproportionately large share of the gains from the project.* In the
absence of a power compelling them to sell, the future of a cost-justified, nationally
significant piece of infrastructure may be imperilled by their intransigence.

If the basic justification for the State’s power to force transactions is to prevent
a market failure caused by a want of willing sellers,” then, at the very least, it must
be demonstrated that the market is failing to provide enough tree-based ‘amenity’.
However, as discussed in Part II, there is little reason to believe that this is true. To
the contrary, the effect of imposing freehold covenants on people such as Charlie
is almost certainly to create a market failure by providing more ‘amenity’ than
people would be prepared to pay for if they had to foot the bill themselves.

To illustrate the point, consider efforts to reduce average daytime maximum
temperatures. Lower summertime temperatures are an undoubted benefit of a large,
contiguous tree canopy.” Because no one can be excluded from enjoying them,
they are also public goods in the technical sense of the term described above.”
The City of Sydney aims to increase the supply of this public good by increasing

85  Epstein, Takings (n 83) 15.

86  Ibid.

87  See generally Daniel B Kelly, ‘Acquiring Land through Eminent Domain: Justifications, Limitations,
and Alternatives’ in Kenneth Ayotte and Henry E Smith (eds), Research Handbook on the Economics
of Property Law (Edward Elgar Publishing, 2011) 344, 345-6 <https://doi.org/10.4337/978184980897
2.00021>; Thomas J Miceli, The Economic Theory of Eminent Domain: Private Property, Public Use
(Cambridge University Press, 2011) 27-8 <https://doi.org/10.1017/CBO9780511793776>.

88  See Richard A Epstein, ‘The Clear View of The Cathedral: The Dominance of Property Rules’ (1997)
106(7) Yale Law Journal 2091, 2094 <https://doi.org/10.2307/797162>. Carol Rose distinguishes between
‘Type I and “Type II” bargaining costs. The former are the familiar costs of assembly, whereas the latter
are those caused by strategic bargaining in thin markets: Carol Rose, ‘The Shadow of The Cathedral’
(1997) 106(7) Yale Law Journal 2175, 21834 <https://doi.org/10.2307/797165>. The problem of
strategic bargaining is attributable to the absence of a ‘natural’ rule for dividing the surplus. In contrast to
the Coase Theorem, Robert Cooter calls this the ‘Hobbes Theorem’: Robert Cooter, ‘The Cost of Coase’
(1982) 11(1) Journal of Legal Studies 1, 18 <https://doi.org/10.1086/467690>.

89  This is why powers of eminent domain are generally not used to solve public goods problems which, as
Thomas Miceli notes, are demand and not supply-side externalities, and thus generally solved through
taxation. See Miceli (n 87) 32-3.

90  City of Sydney, ‘Urban Forest Strategy’ (Adopted Strategy, June 2023) 16 <https://www.cityofsydney.
nsw.gov.au/strategies-action-plans/urban-forest-strategy>.

91  See above Part II(A).
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urban canopy coverage from 19.8% in 2022 to 27% in 2050.” Whilst (almost)
everyone would prefer cooler to warmer temperatures in high summer, it does not
follow that the persistence of warmer temperatures is a market failure. Achieving
an x°C reduction in average summertime maximum temperatures is only socially
desirable if the value that people place on it exceeds the costs of achieving it.

As illustrated by the vignette discussed in Part I, the ‘cost’ of public goods is
measured by the value of the foregone uses of the resource required to produce it.
The value that Anna places on her tree is thus at least the value that she places on
the next most valuable use of that part of her land, be it a plunge pool, an outdoor
pizza oven, or whatever. The cost that she unilaterally imposes on her immediate
neighbours at 197 and 201 Smith Street is the value that they place on recharging
their electric cars from rooftop solar panels. Importantly, this cost, as measured
in terms of subjective utility, is negatively correlated with land size. Because we
satisfy our most important desires first,” land, like everything else, is subject to
the law of diminishing marginal returns.” To someone with a large rural block,
the marginal cost of devoting 10 square metres to a tree is the utility that she
would derive from a foregone luxury such as a tennis court or sauna. To someone
with a small inner-city block, it is the much higher utility she would derive from
something as basic as off-street parking or a functional courtyard.

Whilst those who live on a large parcel may well trade a second tennis court in
return for a reduction in summertime maximum temperatures, it seems unlikely that
people who live on small inner-city blocks would willingly forego their only patch
of useable outdoor space in exchange for such a modest benefit.” The corollary of
this observation is, of course, that the cost producing this public good will be felt
most keenly by those with the smallest parcels of land who are, presumably, also
the least well off.

Whilst we cannot know the precise slope of an individual’s indifference curve,
the very existence of a legal regime backed by severe sanctions demonstrates that
many people regard their trees as losing propositions and would remove them if
they could choose freely. On the other hand, that our suburbs are not full of eucalypt
saplings growing on modestly sized blocks demonstrates that those without large
trees, such as Charlie’s neighbours at 195 and 203 Smith Street, are happy to
consume the public goods created by large trees, but on the strict condition that
they are not required to pay for them.

92 ‘Urban Forest Strategy’ (n 90) 11. This is a figure that includes trees on both public and privately owned
land: at 33.

93 See, eg, Thomas Nagel, Equality and Partiality (Oxford University Press, 1995) 65 <https://doi.org/10.10
93/0195098390.001.0001>.

94 Putin simple terms, the law of diminishing marginal utility says that A will derive more pleasure from her
first pair of shoes than she will for her fifth pair.

95  Indeed, this claim becomes almost farcical given that, even in 2023, the price for residential property in
some inner-city Sydney suburbs approached $26,000 per square metre: see Domain, ‘How Much Does a
Square Metre of Land Cost in Your Suburb?’ (Media Release, 27 February 2023) <https://www.domain.
com.au/group/media-releases/how-much-does-a-square-metre-of-land-cost-in-your-suburb/>. Whilst
these are average rather than marginal values, the point remains.
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D No Free Lunches

The basic critique of regulatory regimes and other forms of central planning is
the prohibitive cost of assembling the information required to assess the value of
alternative uses of some scarce resource.” Whether the marginal benefit of planting
one more tree exceeds its marginal cost depends upon its species and location,
the existence of other trees in the neighbourhood, the size and alternative uses
of the affected land and many other imponderables, information about which no
single decision-maker could ever hope to assemble at reasonable cost. The less
the regime relies on price signals from the market, the more acute this information
problem will be.”

This is not, however, a criticism that could be levelled against the regulatory
regime in NSW. This is not because extraordinary advances in data collection and
computational power have suddenly made centrally planned economies viable for
the first time. It is instead because the regime makes no pretence of engaging in
cost-benefit analysis at all. Instead of attempting to optimise the number of trees in
urban areas, its avowed aim is to maximise it. To pursue a policy of maximisation is
to ignore what is perhaps the central insight of all economic analysis: that there is no
such thing as a ‘free lunch’.”® Because the resources required to achieve Objective
A are scarce and can also be used to achieve Objective B, the unavoidable cost of
more units of Objective A is fewer units of Objective B. Because the returns to each
additional unit of Objective A are diminishing, there will inevitably come a point at
which the benefit of the n unit of Objective A will be inadequate compensation for
the foregone benefits of Objective B. To pursue a policy of maximisation is thus to
guarantee a surplus of one thing and a dearth of another.

Unfortunately, this fundamental defect in the regime is not solved by an owner’s
right to appeal to the Land and Environment Court against a council’s refusal to
issue a permit to clear prescribed vegetation.” This is because Commissioners of
the Court stand in the shoes of the original decision maker'” and must consider the
applicable DCP."" Consequently, although they are conducting a de novo merits
review of the council’s original decision,'” their lodestar remains the maximisation

96  See above n 6 and accompanying text. By contrast, on the way in which private property harnesses local
knowledge, see Thomas W Merrill, ‘The Property Strategy’ (2012) 160(7) University of Pennsylvania
Law Review 2061, 2081.

97  Hayek has made this very point about urban planning regimes, writing that ‘[t]he issue is therefore not
whether one ought or ought not to be for town planning but whether the measures to be used are to
supplement and assist the market or to suspend it and put central direction in its place’: FA Hayek, The
Constitution of Liberty (Routledge Classics, 2006) 304.

98  Perhaps the most famous definition of economics is that given by Lord Robbins, who wrote that it is
‘the science which studies human behaviour as a relationship between ends and scarce means which
have alternative uses’: Lionel Robbins, An Essay on the Nature and Significance of Economic Science
(McMillan & Co, 1932) 15.

99  SEPP 2021 (n 52) cl 2.12(1). This clause is probably superfluous given a right to appeal is already
recognised under section 8.7(1) of the EPAA (n 51).

100 EPAA (n51)s 8.14(1).

101 Ibid s 4.15(1)(a)(iii). See also Stewart v Inner West Council [2023] NSWLEC 1240, [29] (Sheridan AC)
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102 Sheldon v Council of the City of Sydney [2020] NSWLEC 1619, [46] (Galwey AC).
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and not optimisation of the ‘amenity’ created by trees.'” The difference between
bureaucrats and Commissioners is thus not that the latter are at liberty to reach
their preferred efficient decision, but merely that their inefficient decision will be
reached at a much greater cost.

IV. COMPENSATION, FAIRNESS, AND EFFICIENCY

A Arbitrary Wealth Redistribution

A notable feature of the regulations discussed above is that they forbid the
removal of existing trees but do not mandate the planting of new ones. Although
forbidding those with trees from removing them and compelling those without trees
to plant them is the most obvious way of maximising canopy coverage, it is easy to
see why this option was not chosen. Duties of abstention are less intrusive and thus
more politically palatable than duties of commission. Likewise, an obligation that
alienates some, rather than all, of the electorate is less likely to backfire at the ballot
box.'™ Finally, monitoring compliance with a negative obligation forbidding the
removal of a large tree is substantially cheaper than enforcing a positive obligation
to plant and nurture a tree to maturity. An unwanted eucalypt sapling, for instance,
can always meet with some unfortunate but plausible accident.

Though expedient, this policy comes at the cost of fairness. Whilst the City
of Sydney claims that trees increase property values,'” it is implausible that they
do so for everyone. If they did, there would be no need for these sorts of coercive
regulatory regimes. Given that trees are a source of both positive and negative
externalities, the likely effect of a regime that forces people to retain unwanted
trees whilst allowing others to free ride on their benefits is to transfer of wealth
from the former group, whose land will decrease in value, to the latter, whose land
will increase in value. As noted above,'” the principle of diminishing marginal
utility dictates that the smaller the affected parcel, the larger the delta between these
two values is likely to be. Because the regulations have these distributional effects,
in addition to the ills discussed above, we should also expect them to encourage
lobbying and other wasteful ‘rent-seeking’ behaviour by those who stand to benefit
from higher property values.'”

Assuming knowledge of the law, the cost of the council’s quasi-freehold
covenant will be capitalised into the value of the affected land. Like facing west or
being perched on a steep hillside, an unwanted tree simply becomes an unalterable
characteristic of the land, the inconvenience of which will be reflected in the price

103 For good examples, see Stewart (n 101) [48] (Sheridan AC); Long v City of Parramatta Council
[2021] NSWLEC 1262, [18], [25]-[26] (Galwey AC); Robinson v Council of the City of Sydney [2011]
NSWLEC 1389, [8], [13], [18] (Commissioner Dixon).

104 This probably explains why these DCPs have yet to become pivotal issues in council elections.

105 See ‘Urban Forest Strategy’ (n 90) 16.

106  See above Part I11(C).

107 From an economic perspective, the cost of rent seeking is the positive opportunity cost of the resources
required to procure the transfer: see Robert D Tollison, ‘The Economic Theory of Rent Seeking’ (2012)
152(1-2) Public Choice 73, 73 <https://doi.org/10.1007/s11127-011-9852-5>.
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that a potential purchaser will offer someone such as Charlie for his land. This
does not, however, mean that these regulations are costless. If a potential purchaser
were prepared to offer an additional $x for the land without the tree, then $x is still
a deadweight loss. Just as importantly, that his successors in title get what they
pay for is cold comfort for Charlie. As owner of the lot at the time the regulations
were promulgated, he can legitimately complain that they have made him poorer
whilst making his neighbours at 195 and 203 Smith Street richer by obliging him
to provide them with a steady supply of public goods that he, on pain of a severe
sanction, must supply gratis.

B Efficiency and Fairness

If the NSW Government funded 100% of the cost of a public lighthouse by
levying a tax on 10% of its users, there would be justifiable outrage about the
unequal distribution of the burden. Yet this is precisely the effect of the regulatory
regime discussed above.

Given that it is both inefficient and unfair, the tree regime should be abolished
and replaced by the common law rules, which neither capriciously redistribute
wealth nor encourage gross inefficiency. Unfortunately, the ratchet effect of
political power makes it extremely unlikely that decision-making authority over
trees will ever be devolved to the people who, as matter of the common law of
property, remain their owners. If, as seems likely, the regime cannot be repealed,
then it should at least be made fairer to those who are compelled under the threat
of severe legal sanctions to pay the cost of producing public goods for the benefit
of their neighbours. An extremely cheap way of achieving this aim is to offer
people such as Charlie and his immediate neighbours at 197 and 201 Smith Street
a substantial discount on their council rates.'”

In addition to at least partially correcting the arbitrary redistribution of wealth
wrought by the regulations, compensating the affected owners is also likely to improve
the efficiency of the regulations by counteracting the illusion that they are costless.'”
This is because the need for the State to bargain for the voluntary modification of an
entitlement protected by a ‘property rule’''* would create a budget constraint. As with
voluntary transactions between private entities, the State would only proceed if the
benefit of the covenant exceeded the price demanded by its grantor."' If the State can
acquire the right without paying for it, there is nothing to deter it from engaging in

108 Indeed, this very proposal has been made by a councillor in Perth, Western Australia: see Gabrielle
Becerra Mellet, ‘Canning Could Offer Rate Reductions for Residents Who Protect Their Significant
Trees’, Perth Now (online, 19 September 2024) <https://www.perthnow.com.au/local-news/
perthnow-canning/canning-could-offer-rate-reductions-for-residents-who-protect-their-significant-
trees-c-16045556>.
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ed, 2017) 1236.

110 Guido Calabresi and A Douglas Melamed, ‘Property Rules, Liability Rules and Inalienability: One View
of the Cathedral’ (1972) 85(6) Harvard Law Review 1089, 1105 <https://doi.org/10.2307/1340059>.

111 Because the government does not spend its own money, a Public Choice theorist might regard this
argument as naive if not hopelessly utopian.
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forced transfers whose benefits do not exceed the costs to the compelled transferor.
Because the proposed compensation scheme shifts some of the costs of producing
these public goods onto the responsible council, it should at least draw its attention
to the otherwise hidden costs of its DCP.

This salutary disciplining effect holds even if the local authority makes such a
compensation scheme fiscally neutral by charging unaftected owners an equivalent
premium on their rates. Recall that a large part of the difficulty of assessing the
desirability of a tree is determining the value that free riders attach to the public
goods it creates. Whilst they may claim that their happiness hinges on the existence
of the tree, such declarations cost them nothing and consequently reveal nothing.
Thus, in addition to more equitably distributing the cost of producing those goods,
increasing council rates for those without trees is a means of forcing erstwhile free
riders to ‘put their money where their mouths are’ and reveal the true value that they
place on the public goods created by trees such as Anna’s eucalypt. If they object
to the increased impost, then we can only conclude that their previous statements
were exaggerations. Moreover, because electoral unpopularity is to politics what
a budget constraint is to a private transaction, increasing rates for non-tree owners
will have the welcome effect of mitigating the councils’ tendency to mandate the
production of more public goods than their constituents are prepared to pay for.

On the other hand, and in contrast to a regime that both deters the planting of
trees and encourages the removal of trees that are approaching the prescribed size,
an incentive-based system may actually persuade some erstwhile free riders to
plant trees of their own. In this respect, a tax and transfer system has an advantage
over the common law, which, as noted in Part II(B), is good at curtailing negative
externalities but poor at encouraging the production of positive externalities.

Admittedly, the compensation offered under such a scheme will be deeply
imperfect. Since the cost of growing a large tree will vary according to the size
of the land on which it is growing, the applicable discount on council rates will
be generous to some and woefully inadequate to others. The reality is that the
proposed reform is less a genuine attempt to reconcile the private and social cost
of state government environmental policy and more a cost-effective means of
extending an olive branch to those who have been made worse off by it. For this
reason, the common law’s system of private rights, poor as it is at encouraging the
production of positive externalities, remains superior to a tax and transfer system,
and a return to it should be the law reformer’s first choice in the best of all possible
worlds. However, we do not live in the best of all possible worlds, and it is far
better to aim for a modest reform with some prospect of implementation than an
ideal reform that is destined to gather dust on the law reformer’s shelf. To quote
the wise adage, one should never let the perfect be the enemy of the good, and an
imperfect compensation system based on discounted council rates is far superior
to no compensation system at all.

A more serious objection is that such a scheme will require that councils
discount the rates of tree owners who have no intention of removing their trees.
Thus, councils will be compensating those for whom a tree’s benefits are private
compensation enough. This is not, however, a bug but a feature of the scheme.
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Take Anna from our original example. That she finds her tree cost-justified does
not negate the fact that it provides benefits to many of her neighbours, free of
charge. If these public goods are sufficiently vital to justify the creation of a
coercive regulatory regime compelling their production, it is difficult to object to
a measure that obliges her neighbours at 195 and 203 Smith Street to contribute at
least something towards the cost of producing them.

V CONCLUSION

An unsympathetic reader may dismiss the foregoing on the ground that
an economist, like Lord Darlington’s cynic, is ‘a man who knows the price of
everything and the value of nothing’."” This witticism is an elegant statement of
the ‘incommensurability problem’, perhaps the most common objection to cost-
benefit and other forms of consequentialist analysis."* On this view, some things
are so intrinsically valuable that their worth is not susceptible to comparison,
and certainly cannot be reduced to something so vulgar as a money price. This
objection is powerful because it tracks the intuitively powerful dichotomy between
the sacred and the profane. Nevertheless, it is wrong. Since we do not live in a
world of infinite abundance, every decision must have a cost,"* and the people
who are best able to determine whether it is warranted are those who must bear
it. To invoke a phrase often attributed to the economist Thomas Sowell, ‘there
are no solutions, only trade-offs’. Whilst the public goods created by trees are
desirable in the abstract, they are only desirable in actuality if the value that people
place on them exceeds the value that that they place on the alternative uses of the
resources required to produce them. Regulatory regimes, such as that in NSW,
blithely ignore this lesson.

Because it places 100% of the costs of producing those public goods on people
with prescribed trees and allows their neighbours to free ride in perpetuity, the NSW
regime manages to be both inefficient and unfair. Of course, it would be desirable
to return to a system that is neither of these things. However, if we must tolerate
the former then we should at least attempt to mitigate the latter. In an imperfect
political world, the cheapest and most realistic way of achieving this aim is to grant
affected owners a substantial discount on their council rates. If this discount is
recouped through higher imposts on those without prescribed trees, such a scheme
will have the salutary effect of both partially compensating affected owners for the
cost of retaining trees they do not want and obliging their neighbours to contribute
to the cost of public goods that they would otherwise consume for free.

112 Oscar Wilde, Lady Windermere's Fan (1893) 95.

113 On which, see Robert H Frank, ‘Why Is Cost-Benefit Analysis So Controversial?’ (2000) 29(S2) Journal
of Legal Studies 913, 913—15 <https://doi.org/10.1086/468099>.

114 To take a particularly stark example, public health services must limit the subsidies they pay for critical
medicines. By doing so, they explicitly price, for instance, an additional year of life for a patient with
terminal cancer: see Chris Cook, ‘How Much Is a Year of Life Worth?’, BBC News (online, 29 August
2014) <https://www.bbc.com/news/health-28983924>. On this issue generally, see Guido Calabresi and
Philip Bobbitt, Tragic Choices (WW Norton & Company, 1978).



