
2026	 The Medical Border and Australia’s Extraterritorial Asylum Regime� 285

THE MEDICAL BORDER AND AUSTRALIA’S 
EXTRATERRITORIAL ASYLUM REGIME

SARA DEHM*

The use of medicine – including medical knowledge, personnel, and 
infrastructure – has become a defining feature of contemporary state 
immigration regimes of racial exclusion. This article theorises the 
concept of the ‘medical border’ to argue that state denials of decent 
healthcare to refugees function as a form of racialised border control, 
to the detriment of refugees’ dignity, autonomy, lives, and futures. 
Using the case study of Australia’s extraterritorial asylum regime in 
Nauru and Papua New Guinea, this article focuses on the juridical 
dimensions of medical borders to show how they facilitate the contested 
medicalisation of asylum. In reconfiguring complex transnational 
relations of responsibility, medical borders give rise to new sites for 
refugee legal claim-making, non-compliance, and protest. Given the 
global trend towards refugee externalisation policies, Australia’s 
extraterritorial asylum regime serves as a cautionary example of how 
medical care can entrench but also challenge the serious harms of 
state borders.  

I   INTRODUCTION

In 2018, a young child living in the Pacific Island Republic of Nauru fell ill, two 
days following her second birthday. As she was born to parents who Australia had 
forcibly transferred from Australia to closed immigration detention in Nauru some 
five years earlier, and who had subsequently been recognised as refugees under 
Nauruan law, the young girl had spent her entire life living in Australian-funded 
housing within the Nauruan community, unable to leave and waiting for the then 
elusive resettlement options to materialise. Under Australian law, she inherited the 
status through her parents as an ‘unauthorised maritime arrival’, a punitive legal 
fiction that meant she was not entitled to refugee status nor permanent resettlement 
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in Australia. She was one of the 229 children born since July 2013 to parents who 
have been subject to Australia’s extraterritorial asylum regime.1

As a result of her imposed legal status, her principal source of healthcare was 
a small, basic medical clinic run by International Health and Medical Services 
(‘IHMS’), a private operator contracted and fully funded by the Australian 
Government. Her parents brought her to the IHMS clinic on 7 June 2018, where 
she was given paracetamol and sent home.2 Four days later, with worsening 
symptoms of ‘mouth lesions, fever, irritability and dehydration’, the young girl 
returned to the IHMS clinic, where she was this time given intraosseous fluids 
and placed under observation for 24 hours in the back of the clinic.3 The following 
day, she was transferred by ambulance to Nauru’s only hospital, the Republic of 
Nauru Hospital, where she was given further treatment under general anaesthetic 
but ultimately returned to the IHMS clinic due to a bed shortage.4

That same day, staff at the IHMS clinic consulted an emergency physician 
based in Australia, who advised that he was ‘very concerned [that her symptoms] 
represent[ed] … severe sepsis which carries a high mortality’, and recommended 
‘urgent evacuation to a first world tertiary hospital’.5 Consequently, that afternoon, 
the on-duty IHMS nurse emailed a request to the Australian Border Force (‘ABF’) 
authorities, seeking the young girl’s urgent medical evacuation to Australia, noting 
that ‘IHMS is aligned with this advice and recommends immediate medevac to 
Australia or a third country with compatible medical capability that can manage a 
paediatric emergency with a paediatric ICU’.6

The ABF, in response, inquired whether medical transfer to Papua New 
Guinea (‘PNG’) or Taiwan would be ‘options’,7 given that Australia had concluded 
agreements with both states to enable such transfers as part of a deliberate strategy 
to prevent refugees from accessing Australian hospitals. Despite IHMS warning 
that the hospital in PNG may not have the necessary intensive care facilities or 
capabilities, the ABF nonetheless transferred the child there, accompanied by her 
mother but not her father.8 In light of further medical advice from a consulting 
paediatric neurologist in Australia that the child was at risk of serious brain 
injury and required a proper brain scan to inform further treatment, her parents 
successfully instructed Australian lawyers to bring an urgent injunction in the 

1	 Department of Home Affairs, Answer to Question on Notice No 735 to Senate Standing Committee on 
Legal and Constitutional Affairs, 2023–24 Additional Estimates (12 February 2024) <https://www.aph.
gov.au/api/qon/downloadestimatesquestions/EstimatesQuestion-CommitteeId6-EstimatesRoundId23-
PortfolioId20-QuestionNumber735>.

2	 DIZ18 (by her litigation representative DJA18) v Minister for Home Affairs [No 3] [2023] FCA 1350, [6] 
(Murphy J) (‘DIZ18 [No 3]’).

3	 Ibid.
4	 DJA18 as litigation representative for DIZ18 v Minister for Home Affairs [2018] FCA 1050, [25] 

(Murphy J) (‘DIZ18’).
5	 DIZ18 [No 3] (n 2) [8]. This diagnosis was confirmed by a paediatric emergency physician in Australia 

who further advised that it was a suspected case of meningo-encephalitis.
6	 Ibid [10] (emphasis altered). The IHMS request further noted: ‘Without transfer to an appropriate 

location, the child is at risk of further deterioration and a fatal outcome.’
7	 Ibid [11].
8	 Ibid [13]–[14].
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Federal Court of Australia against the Australian Government. This compelled the 
Australian Government to transfer the child, along with her mother and eventually 
her father, to Australia for treatment.9

Legally, the child became known through the pseudonym DIZ18 and lived 
in Australia in a precarious cycle of temporary visas for at least five years after 
her medical transfer from Nauru. In November 2023, it became public that the 
child (by then seven years old) had entered into a confidential settlement with the 
Australian Government for an undisclosed sum of compensation in light of her 
possible long-term neurological impairment.10 This case is highly significant in 
that it is the first such settlement in relation to the award of damages for an alleged 
breach of Australia’s possible duty to provide ‘adequate’ healthcare to refugees 
under Australia’s extraterritorial asylum regime in Nauru and PNG.11 More 
generally, the case illustrates how medical care – or indeed, the systemic denial 
of proper healthcare – has become enrolled in state refugee deterrence, racialised 
expulsion, and externalisation practices, or indeed, the violence of state border 
regimes today. 

This article theorises the concept of the ‘medical border’ to argue that state 
denials of decent healthcare to refugees and asylum seekers function as new, 
and at times overlooked, forms of punitive border control. Existing scholarly 
literature on the concept of the medical border draws attention to the historical and 
contemporary entanglements of medicine in state immigration laws and border 
enforcement regimes, as well as how people on the move have encountered such 
regimes in the past and continue to negotiate such regimes today. This article 
contributes to this scholarship by identifying and elaborating on three constitutive 
features of contemporary state medical borders, namely, their reliance on medical 
authority, personnel, expertise, and forms of knowledge for their operation; their 
use of healthcare infrastructure like hospitals as sites of immigrant policing; and 
their creation of necropolitical environments in which migrants are exposed to 
serious risks of debilitating injuries, including physical maiming and psychosocial 
harms, or conditions of premature death. Schematising the medical border in this 
way offers a vital analytical frame for understanding how state border regimes 
not only limit the ability of racialised mobile populations to live healthy lives free 
from injury, but also how medical border practices in and of themselves can inflict 

9	 See DIZ18 (n 4). 
10	 Mostafa Rachwani, ‘Lawyers Welcome Government’s Decision to Settle Negligence Case of Refugee 

Infant Detained on Nauru’, The Guardian (online, 5 November 2023) <https://www.theguardian.com/
australia-news/2023/nov/05/lawyers-welcome-governments-decision-to-settle-negligence-case-of-
infant-detained-on-nauru>. In approving the settlement, the Australian judge, Murphy J, noted that the 
Australian Government was not admitting any liability, and that the Australian Government denied that it 
had assumed responsibility for the child’s healthcare while she was in Nauru or that the medical treatment 
she had received was inadequate: DIZ18 [No 3] (n 2) [31]. 

11	 There have since been additional similar settlements. These settlements are confidential, with only the 
cases concerning minors subject to judicial oversight and public judgments: see, eg, DZQ18 as litigation 
representative for DZP18 v Minister for Home Affairs [2024] FCA 38; BXD18 v Minister for Home 
Affairs [No 2] (2024) 301 FCR 392.
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differing forms of harm on such populations while also restricting their ability to 
exercise unconstrained forms of freedom of movement.

Australia’s extraterritorial asylum regime serves as an instructive case study 
that shows how deliberate and systemic medical neglect, or denials of decent 
healthcare, are part of wider state practices of refugee deterrence. Medical experts 
and medical knowledge have been both implicated in the maintenance of the regime 
of ‘offshore’ detention, and also used to delegitimise and transform its particular 
configuration and ends. To date, 21 people have died under the Australian regime, 
including as a result of recognised medical neglect or by suicide, and hundreds 
more refugees who have been subject to this regime have suffered and continue to 
suffer chronic injuries.12 In one such distressing case, an Australian coroner found 
that Iranian refugee Hamid Khazaei died as a result of a ‘systemic failure’ in the 
provision of a decent healthcare system to refugees in the Australian-run Manus 
Island Regional Processing Centre in PNG, including a lack of antibiotics at the 
detention prison’s health clinic, the failure of medical staff to properly diagnose 
his clinical deterioration, and a series of so-called ‘practical and operational issues’ 
that hampered the delivery of appropriate medical care to him during his last week 
in PNG and prevented his urgent medical transfer to Australia.13 

Yet, medical expertise and findings have also been used to oppose and 
highlight the systemic harms of Australia’s extraterritorial asylum regime in public 
campaigns and legal cases. Numerous non-governmental organisations and refugee 
advocacy groups have used medical evidence in their efforts to oppose Australia’s 
extraterritorial asylum regime and call for its abolition. For instance, in December 
2018, the humanitarian organisation Médecins Sans Frontières (‘MSF’) published 
a report calling for the ‘end to Australia’s offshore processing policy’ and finding 
that ‘mental health suffering [among refugees] on Nauru is among the most severe 
MSF has ever seen, including in projects providing care for victims of torture’.14 
As states in Europe and North America increasingly embrace practices of refugee 
deterrence and externalisation, the so-called Australian ‘model’ of ‘offshore’ 
detention thus serves as a cautionary example of how the inadequate provision of 
medical care, within what Martina Tazzioli has called the ‘confinement continuum’ 
of state borders, can perpetuate a culture of suspicion and punishment towards 
refugees and asylum seekers.15  

12	 ‘Offshore Processing Statistics’, Refugee Council of Australia (Web Page, 3 November 2025) <https://
www.refugeecouncil.org.au/operation-sovereign-borders-offshore-detention-statistics/>.

13	 Inquest into the Death of Hamid Khazaei (Coroners Court of Queensland, State Coroner Ryan, 30 July 
2018) 4 [19], 95 [384]. For an account of the case, see Sara Dehm, ‘International Law at the Border: 
Refugee Deaths, the Necropolitical State and Sovereign Accountability’ in Shane Chalmers and Sundhya 
Pahuja (eds), Routledge Handbook of International Law and the Humanities (Routledge, 2021) 341, 
341–2, 350–1 <https://doi.org/10.4324/9781003170914-32> (‘International Law at the Border’); Claire 
Loughnan, ‘The Scene and the Unseen: Neglect and Death in Immigration Detention and Aged Care’ 
(2022) 3(2) Incarceration 1 <https://doi.org/10.1177/26326663221103444>.

14	 Médecins Sans Frontières, Indefinite Despair: The Tragic Mental Health Consequences of Offshore 
Processing on Nauru (Report, December 2018) 4, 7 <https://msf.org.au/sites/default/files/attachments/
indefinite_despair_4.pdf>. 

15	 Martina Tazzioli, Border Abolitionism: Migrants’ Containment and the Genealogies of Struggles and 
Rescue (Manchester University Press, 2023) 6 <https://doi.org/10.7765/9781526160942>.
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In conceptualising the medical border, this article focuses on the juridical 
dimension of medical borders: that is, the role of law, and transnational legal 
regimes and legal relations, in the creation, enactment, and contestation of medical 
borders, and indeed, the medicalisation of asylum more generally. This article 
shows how law is simultaneously a key site for the authorisation and empowerment 
of medical personnel, infrastructures, and processes within medical border regimes 
that facilitate the medicalisation of refugee bodies and experiences, and also a 
key site for enabling refugees themselves to contest practices of medicalisation or 
demand reconfigured relations of responsibility and wrongdoing. This contestation 
was particularly evident between 2016–19 in a series of 65 so-called ‘medevac’ 
negligence cases initiated by refugee litigants in Nauru and PNG in Australian 
courts, that in many instances successfully compelled the Australian Government 
to transfer refugee plaintiffs from Nauru or PNG to Australia for urgent medical 
treatment. While legal scholarship has long analysed the value and impact of 
strategic litigation in immigration contexts,16 my analysis of these ‘medevac’ cases 
instead reveals how legal processes (especially the demand for medical evidence 
to attest to the ‘truth’ of refugee claims) and legal doctrines (especially ‘standard 
of care’ arguments) have become sites for both advancing and challenging projects 
of border control, migrant oppression, and racialised exclusion. Equally important, 
my analysis of these cases demonstrates how they provide records of refugee 
claim-making, resistance, and refusal to accept health-related harms arising from 
the provision of inadequate medical care within punitive asylum settings. 

This article proceeds in three substantive parts. Part II introduces the concept 
of the medical border and demonstrates the importance of paying attention 
to its specific operation, rationalities, techniques, and harms within analyses 
of contemporary state immigration law regimes. Specifically, Part II expands 
on each of the three constitutive features of medical borders identified in Part 
I, in order to make visible how the use of medicine – including in the forms of 
medical expertise, diagnosis, and infrastructure – has become a defining feature 
of contemporary state immigration regimes of racial exclusion. Part III then 
documents the systemic denial of healthcare to refugees and asylum seekers under 
Australia’s extraterritorial asylum regime over the last decade. It illustrates how the 
legal architecture of healthcare provision to refugees and asylum seekers in Nauru 
and PNG rests upon relations of privatisation, the externalisation of responsibility, 
and the maintenance of a culture of suspicion and punishment towards refugees 
and asylum seekers. Finally, Part IV analyses the operation and effects of medical 
borders within Australian jurisprudence concerning the emerging extraterritorial 
duty of the Australian Government to provide adequate healthcare to refugees and 
asylum seekers in Nauru and PNG. It shows how litigation facilitates the contested 
medicalisation of asylum and has the potential to reconfigure complex transnational 

16	 See, eg, Briana Beltran, Beth Lyon and Nan Schivone, ‘Scorched Border Litigation’ (2021) 53(1) 
Columbia Human Rights Law Review 1; Sara Dehm, Claire Loughnan and Linda Steele, ‘COVID-19 
and Sites of Confinement: Public Health, Disposable Lives and Legal Accountability in Immigration 
Detention and Aged Care’ (2021) 44(1) University of New South Wales Law Journal 60 <https://doi.org/ 
10.53637/GELR7037>.
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relations of responsibility and wrongdoing, while also giving rise to new sites for 
refugee legal claim-making, non-compliance and protest.

Overall, this article argues that medical borders can be lethal and harmful in their 
enactment and furthering of particular racialised and gendered logics of exclusion, 
to the detriment of refugees’ dignity, autonomy, lives and futures, including their 
physical and mental health. In the context of Australia’s extraterritorial asylum 
regime, the harms arising from medical borders show the challenges and limits of 
pursuing refugee health justice, or border justice more generally, within existing 
border infrastructures of confinement, deterrence, and externalisation. 

II   THE CONCEPT OF THE MEDICAL BORDER

Given the diffuse, ubiquitous, and multi-sited nature of contemporary state 
bordering practices, the concept of the ‘medical border’ helps isolate, connect, 
and make visible a particular kind of border assemblage that enrols medical 
infrastructures, forms of knowledge, and expertise into the operation and ends of 
state immigration control, including in state projects of policing, restricting, or 
excluding certain racialised populations. As an expansive concept, the ‘medical 
border’ draws attention to how state border regimes rely upon medical discourse 
and practices as an authorised form of knowledge in the policing of who may be 
admitted, or indeed excluded, on the basis of ill-health at state borders, as well 
as the terms of their admission or differential inclusion.17 This also includes, for 
example, the embeddedness of healthcare within carceral border settings like 
immigration prisons as a way of ‘managing’ people treated as criminalised ‘non-
citizen’ populations.18 

A   Immigration Law, Medicine, and the Medical Gaze
Such medical border assemblages are, of course, not new, and medical controls 

and inspections have long embedded histories within racist state immigration laws 
and restrictions.19 In Imperial Hygiene, Alison Bashford demonstrates how public 

17	 See generally Sevasti Trubeta, Christian Promitzer and Paul Weindling (eds), Medicalising Borders: 
Selection, Containment and Quarantine since 1800 (Manchester University Press, 2021) <https://doi.
org/10.7765/9781526154675>.

18	 See Linda Briskman and Deborah Zion, ‘Dual Loyalties and Impossible Dilemmas: Health Care in 
Immigration Detention’ (2014) 7(3) Public Health Ethics 277 <https://doi.org/10.1093/phe/phu024>; 
Ebony Birchall, ‘“Stop the Boats”: Deterrence of Asylum Seekers from the Perspective of Australian 
Medical Professionals’ (2025) 29(7) International Journal of Human Rights 1272 <https://doi.org/ 
10.1080/13642987.2025.2453203> (‘Stop the Boats’).

19	 There is a significant body of historical scholarship that has illuminated, in Alison Bashford’s words, 
entanglements of ‘medicine at the border’: see, eg, Alison Bashford (ed), Medicine at the Border: 
Disease, Globalization and Security, 1850 to the Present (Palgrave Macmillan, 2007) <https://doi.
org/10.1057/9780230288904>; Michael C LeMay, Doctors at the Borders: Immigration and the Rise of 
Public Health (Praeger, 2015) <https://doi.org/10.5040/9798400641787>; Amy L Fairchild, Science at 
the Borders: Immigrant Medical Inspection and the Shaping of the Modern Industrial Labor Force (Johns 
Hopkins University Press, 2003); Jennifer S Kain, Insanity and Immigration Control in New Zealand and 
Australia, 1860–1930 (Palgrave Macmillan, 1st ed, 2019) <https://doi.org/10.1007/978-3-030-26330-0>; 
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health controls at colonial borders from the late 19th century onwards – including 
infectious disease regulations, ship inspections, and quarantine stations – shaped 
racialised ideas of the ‘undesirable’ migrant.20 Such practices, Bashford argues, 
configure the constructed and porous boundaries of nation-states into ‘site[s] of 
medico-legal border control’ where the nation and its others are imagined and 
crafted.21 Similarly, in Fevered Measures, John Mckiernan-González deploys 
the concept of the ‘medical border’ to show how public health officials were key 
agents at the Texas–Mexico border in distinguishing between different racialised 
populations, at times exercising ‘often-challenged public authority over the 
intimate boundaries of private life’ and using medicine to determine who can move 
freely and who is eligible for ‘inclusion within the nation’.22 

Medical borders, then, locate authority in what Michel Foucault called ‘the 
medical gaze’,23 reifying medical diagnostics and reasoning in order to access the 
‘truth’ of migrant bodies or experiences, and in doing so, instigating a particular 
relation of expertise and medicalisation between border ‘authorities’, medical 
personnel, and the people subject to such border regimes. In Miriam Ticktin’s 
words, this has seen, within state immigration regimes, the positioning of doctors 
and other health officials as – willing or unwilling – de facto ‘border guards’ and 
‘gatekeepers of the nation-state’.24 In the Canadian context, Laura Bisaillon has 
shown how the mandatory HIV screening of all applicants for permanent residency 
has created a ‘medical inadmissibility’ regime designed to exclude people living 
with HIV, a regime that rests upon the labour and expertise of ‘immigration doctors’ 
contracted by Canadian immigration authorities to produce medical reports based 
on laboratory results that are then used to inform decisions about a person’s 
admissibility.25 And in the Australian context, Liam Gillespie has recently argued 
that medical borders require border-crossers to ‘narrate their bodies in particular 
medico-legal language’ to enable their movement across borders to become 
authorised, thus placing ‘an impossible burden’ on certain racialised border-
crossers to demonstrate their ‘worthiness’ for admission with reference to ‘new 
“scripts” for doing, performing, and making pain recognizable’ at state borders.26 

Saima Nasar, ‘Patrolling Race and the UK’s Medical Borders’ (2021) 397(10286) Lancet 1702 <https://
doi.org/10.1016/S0140-6736(21)00996-X>.

20	 Alison Bashford, Imperial Hygiene: A Critical History of Colonialism, Nationalism and Public 
Health (Palgrave Macmillan, 2004).

21	 Ibid 115.
22	 John Mckiernan-González, Fevered Measures: Public Health and Race at the Texas-Mexico Border, 

1848–1942 (Duke University Press, 2012) 3, 8 <https://doi.org/10.1215/9780822395416>. 
23	 See especially Michel Foucault, The Birth of the Clinic: An Archaeology of Medical Perception, tr AM 

Sheridan (Routledge, 2003) 89–90 [trans of: Naissance de la Clinique (1963)]. He writes that the medical 
gaze is ‘that of a doctor supported and justified by an institution, that of a doctor endowed with the power 
of decision and intervention’, ‘receptive to the deviant’ and always ‘calculating’, bound together through 
particular diagnostic techniques and ‘codes of knowledge’: at 89. 

24	 Miriam Ticktin, Casualties of Care: Immigration and the Politics of Humanitarianism in 
France (University of California Press, 2011) 25, 89–127 <https://doi.org/10.1525/9780520950535>.

25	 Laura Bisaillon, Screening Out: HIV Testing and the Canadian Immigration Experience (UBC Press, 
2022) 4–5 <https://doi.org/10.59962/9780774867498>.

26	 Liam Gillespie, ‘The Language of Pain: Punishment and Intelligibility at the Medical Border’ (2025) 
40(2) Journal of Borderlands Studies 379, 387–9 <https://doi.org/10.1080/08865655.2024.2330059>.
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This recognises that, even beyond physical sites of immigration control, medicine 
has been central in the racialisation of both human mobility and migrant bodies.27 
As Colleen Campbell has powerfully shown in the United States (‘US’) context, 
Black women’s bodies have historically been ‘site[s] of pathology’ and medical 
exploitation, in which medicine – through both practices of overmedicalisation 
and medical neglect – has come to ‘[undermine] Black women’s reproductive 
agency’ and bodily autonomy.28

B   Healthcare Infrastructures and Health Inequality
Medical borders rely upon expansive healthcare infrastructure across diffuse 

sites, including hospitals, medical laboratories, and private clinical settings, for 
the material enactment of immigration requirements and restrictions, and for the 
creation of knowledge about migrants. Healthcare infrastructure denotes not just 
physical buildings, technical equipment, and diagnostic technology, but also the 
medical personnel and other people that labour or offer care within such healthcare 
systems, as well as the complex bureaucratic, technical, communicative, or 
logistical processes in place for their performance.29 Focusing on the enmeshment 
of healthcare infrastructure within state border regimes draws our attention to 
how hospitals, for example, have become key sites of immigration enforcement. 
States like Australia exclude the vast majority of temporary non-citizens from 
access to publicly funded healthcare services and thus require public hospitals to 
verify a person’s immigration status in the process of offering care to patients.30 In 
the US context, hospitals even engage in acts of so-called ‘medical deportation’ 
themselves.31 

27	 There is a rich body of literature on this, but in the context of medicine’s racialisation of human 
mobility and migrant bodies, see, eg, Roberta Bivins, Contagious Communities: Medicine, Migration, 
and the NHS in Post War Britain (Oxford University Press, 2015) <https://doi.org/10.1093/
acprof:oso/9780198725282.001.0001>; Evan Smith and Marinella Marmo, Race, Gender and the 
Body in British Immigration Control: Subject to Examination (Palgrave Macmillan, 2014) <https://doi.
org/10.1057/9781137280442>; Jay Timothy Dolmage, Disabled upon Arrival: Eugenics, Immigration, 
and the Construction of Race and Disability (Ohio State University Press, 2018) <https://doi.
org/10.2307/j.ctv1h45mm5>. The social construction of ‘race’ has been central in the production of 
medical knowledge: see Waltraud Ernst and Bernard Harris (eds), Race, Science and Medicine, 1700–
1960 (Routledge, 1999) <https://doi.org/10.4324/9780203025420>. For scholarship on the impact of 
COVID-19 response measures on racialising migration, see especially Matiangai Sirleaf, ‘Entry Denied: 
COVID-19, Race, Migration, and Global Health’ (2020) 2 Frontiers in Human Dynamics 599157:1–7 
<https://doi.org/10.3389/fhumd.2020.599157>.

28	 Colleen Campbell, ‘Medical Violence, Obstetric Racism, and the Limits of Informed Consent for Black 
Women’ (2021) 26 (Special Issue) Michigan Journal of Race and Law 47, 50 <https://doi.org/10.36643/
mjrl.26.sp.medical>.

29	 See, eg, Bruce R Schatz and Richard B Berlin Jr, Healthcare Infrastructure: Health Systems for 
Individuals and Populations (Springer, 2011) <https://doi.org/10.1007/978-0-85729-452-4>.

30	 See generally Jed Horner, James G Wood and Angela Kelly, ‘Public Health in/as “National Security”: 
Tuberculosis and the Contemporary Regime of Border Control in Australia’ (2013) 23(4) Critical Public 
Health 418, 423–4 <https://doi.org/10.1080/09581596.2013.824068>.

31	 Lisa Sun-Hee Park, ‘Medical Deportations: Blurring the Line between Health Care and Immigration 
Enforcement’ in David C Brotherton and Philip Kretsedemas (eds), Immigration Policy in the Age of 
Punishment: Detention, Deportation, and Border Control (Columbia University Press, 2017) 240 <https://
doi.org/10.7312/brot17936-012>.
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Such intersections and tensions between the requirements of state immigration 
law and policies and medical professional codes of ethics can result in ‘dual loyalty 
conflicts’.32 This means, as Meredith Van Natta has recently written, healthcare 
professionals ‘must often walk a fine line between enacting anti-immigrant 
practices’ as required by law and ‘facing censure for rejecting such practices’.33 Van 
Natta uses the concept of ‘medical legal violence’ to analyse how punitive anti-
immigrant state regimes use criminal law, immigration enforcement, and healthcare 
law to enlist hospitals and health professionals ‘that are meant to heal people into 
practices that might instead put certain patients in harm’s way’.34 Such practices 
have serious implications for the ability of all people to access decent healthcare 
and live healthy lives, let alone to exercise freedom of mobility. Undocumented 
migrants, for instance, may be unable or unwilling to access medical treatment for 
fear of being reported to state authorities, or precarious migrant workers might be 
unable to afford certain medical treatment.35 

Yet, rather than this policing and segregating function between different racialised 
populations being a recent phenomenon within hospitals or other sites of health 
service provision, these medical infrastructures have colonial histories and presents 
of racism that shape and inform how migrants are treated within, or experience, 
these sites.36 The Republic of Nauru Hospital – mentioned above as a primary 
site for authorising or denying medical treatment to refugees, including decisions 
to transfer a person to Australia – provides a telling example. During the interwar 
period when Nauru was subject to Australian colonial rule, healthcare on the island 
– like schooling – was deeply segregated according to colonial racial categories of 
‘native’, ‘European’, and ‘Chinese’.37 This was also reflected in the creation of two 
distinct hospital facilities: a state-funded hospital servicing the Nauruan ‘native’ 
community, and the private Nauru Phosphate Corporation Hospital, financed by 
revenue generated through phosphate mining, that serviced its white ‘European’ 
employees. In the 1990s, the Republic of Nauru Hospital became the amalgamated 
institution of these two earlier facilities. Yet, the creation since 2014 of the IHMS 

32	 See Ebony Birchall, ‘Dual Loyalty Conflict in Australian Immigration Detention: A Struggle of Ideology 
and Power’ (2025) 51(12) Journal of Medical Ethics 817 <https://doi.org/10.1136/jme-2023-109431>.

33	 Meredith Van Natta, Medical Legal Violence: Health Care and Immigration Enforcement against Latinx 
Noncitizens (New York University Press, 2023) 23 <https://doi.org/10.18574/nyu/9781479807444.001.0001>.

34	 Ibid 8.
35	 In the context of undocumented migrants’ access to healthcare during the COVID-19 pandemic, see, eg, 

Elizabeth Kiester and Jennifer Vasquez-Merino, ‘A Virus without Papers: Understanding COVID-19 
and the Impact on Immigrant Communities’ (2021) 9(2) Journal on Migration and Human Security 80 
<https://doi.org/10.1177/23315024211019705>.

36	 More recently, Australian aid money has financed $54.9 million in medical services updates to the 
Nauruan hospital, including a surgical facility. These upgrades have been administered as part of 
Australia’s neo-colonial aid politics in the region, as part of its aid package to accompany the Refugee 
Processing Memorandums of Understanding, and – as I shall demonstrate below – were then used as a 
reason to no longer allow refugees on Nauru to access medical care in Australia: see Ben Doherty, ‘Slow 
Transfer to Australian Hospital Contributed to Death of Iranian Refugee on Nauru, Coroner Finds’, The 
Guardian (online, 1 November 2021) <https://www.theguardian.com/australia-news/2021/nov/01/slow-
transfer-to-australian-hospital-contributed-to-death-of-iranian-refugee-on-nauru-coroner-finds>.

37	 See a brief mention in Julia Caroline Morris, Asylum and Extraction in the Republic of Nauru (Cornell 
University Press, 2023) 45.



294	 UNSW Law Journal�  Volume 49(1)

clinic, embedded within that hospital, recalls this earlier division within the Nauruan 
health system, where segregated service provision based on racialised legal ‘status’ 
is now reflected through the differential healthcare provision to people in Nauru 
based on the legal categories of ‘refugee’ or ‘Nauruan citizen’. 

C   Race, Illness, and the Right to Maim
Just as state borders kill,38 medical borders too can be lethal, or enable and 

facilitate real harms to the people subject to their operations and effects. Such 
harms can include disregarding migrant autonomy, subjecting migrants to bodily 
injuries, or exposing migrants to the risks or conditions of premature death. In 
recent years, there have been reports of medical procedures performed on migrants 
without their consent, ranging from forced vaccination programs on child refugees 
in Greek displacement camps to forced sterilisation of migrant women in US 
immigration prisons.39 In the Australian context, the Immigration Minister has, for 
instance, authorised the forced feeding, via non-consensual medical infusions, of 
hunger strikers in immigration detention.40 Yet, as Claire Loughnan has argued in 
relation to Australian ‘offshore detention’, medical borders can also inflict violence 
through creating institutions and processes that ‘actively neglect’ refugee lives, 
including through the inferior provision of healthcare or the knowing expulsion of 
refugees to places which make it difficult to provide adequate healthcare.41

Medical borders can enact a particular racist ‘necropolitical violence’ in which 
states exercise the power to force racialised migrants to live in degrading states 
of ill-health at various sites along ‘the confinement continuum’ of contemporary 
borders, be it in immigration detention, in informal camps, along migrant routes, or 
marginalised in host communities.42 This violence reflects, in Jasbir Puar’s terms, 
the sovereign expression of the ‘right to maim’; that is, in the context of immigration 
detention or ‘offshore’ camps, holding racialised populations in conditions that 
knowingly produce disability, physical injuries, and epidemics of mental illness.43 

38	 Jason De León, The Land of Open Graves: Living and Dying on the Migrant Trail (University of 
California Press, 2015).

39	 See, eg, Elizabeth C Ghandakly and Rachel Fabi, ‘Sterilization in US Immigration and Customs 
Enforcement’s (ICE’s) Detention: Ethical Failures and Systemic Injustice’ (2021) 111(5) American 
Journal of Public Health 832 <https://doi.org/10.2105/AJPH.2021.306186>; Thanasis Lagios, Vasia 
Lekka and Grigoris Panoutsopoulos, Borders, Bodies and Narratives of Crisis in Europe (Palgrave 
Macmillan, 2018) 59–60 <https://doi.org/10.1007/978-3-319-75586-1>.

40	 Lucy Fiske, Human Rights, Refugee Protest and Immigration Detention (Palgrave Macmillan, 2016) 
115 <https://doi.org/10.1057/978-1-137-58096-2>. This power is authorised through the Migration 
Regulations 1994 (Cth) reg 5.35. In 2002, the Australian Minister for Immigration justified the use of this 
power: ‘I think the state has a responsibility to ensure in those circumstances [of hunger strikes], that they 
survive, and that’s what we’ve sought to do’: Fiske (n 40) 115.  

41	 Loughnan (n 13) 12. 
42	 On the necropolitical violence of Australia’s extraterritorial asylum regime, see Dehm, ‘International 

Law at the Border’ (n 13). Nolan Kline argues that state immigration enforcement and policing should 
be understood as health policies as they have health-related impacts: see Nolan Kline, ‘Pathogenic 
Policy: Immigrant Policing, Fear, and Parallel Medical Systems in the US South’ (2017) 36(4) Medical 
Anthropology 396 <https://doi.org/10.1080/01459740.2016.1259621>.

43	 Jasbir K Puar, The Right to Maim: Debility, Capacity, Disability (Duke University Press, 2017) <https://
doi.org/10.1215/9780822372530>. 
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Here, Puar’s theorisation of the concepts of ‘debility’ and ‘debilitation’ importantly 
insists on foregrounding how colonial/state regimes function through the ‘slow 
wearing down of populations instead of the event of becoming disabled’.44 

Understanding the operation and effects of medical borders in this way helps 
connect the concept of the ‘medical border’ to efforts to identify different border 
typologies (such as the ‘digital border’, the ‘humanitarian border’, the ‘biopolitical 
border’, or the ‘racial border’), and to theorisations of contemporary state 
borders more generally.45 In terms of their operation, medical border practices too 
incorporate digital infrastructure such as online medical records systems (thereby 
intersecting with ideas and manifestations of the ‘digital border’), and also rely 
upon humanitarian logics or organisations such as through the engagement of 
not-for-profit organisations to ‘care’ for the health and well-being of incarcerated 
migrants (thereby intersecting with ideas of the ‘humanitarian border’).46 And 
most pertinently, while the operation and assemblage of practices that make up 
the ‘medical border’ are distinct, their effects can be to racialise people differently 
and to reinforce a global system of racial exclusions. As E Tendayi Achiume has 
written of racial borders, contemporary territorial state border controls operate as 
a form of racial governance in how they curtail mobility, facilitate exploitation, 
bestow political membership, and allocate ‘differential treatment and outcomes 
based on race’.47 Here, I understand ‘race’ as a discursive (rather than biological) 
category that is produced through historically-specific practices of racialisation 
that seek to mark particular groups of people as inherently different and create a 
hierarchical ordering between such racialised populations.48 Medical borders then 
both deploy racialised ideas and practices, and contribute to perpetuating regimes 
of racial difference and exclusion. 

44	 Ibid xiv.
45	 On border typologies, see, eg, Nick Vaughan-Williams, Europe’s Border Crisis: Biopolitical 

Security and Beyond (Oxford University Press, 2015) 10 <https://doi.org/10.1093/
acprof:oso/9780198747024.001.0001>, which advances a ‘disaggregated approach to the study of 
contemporary EUropean border politics’ to example the diverse and complex ways contemporary borders 
operate. See also Thomas Nail, Theory of the Border (Oxford University Press, 2016) <https://doi.
org/10.1093/acprof:oso/9780190618643.001.0001>, exploring how borders rely upon different types of 
divisions such as walls, fences, and checkpoints.

46	 On the digital border, see Lilie Chouliaraki and Myria Georgiou, The Digital Border: 
Migration, Technology, Power (New York University Press, 2022) <https://doi.org/10.18574/
nyu/9781479844319.001.0001>; Emre Eren Korkmaz, Smart Borders, Digital Identity and Big Data: 
How Surveillance Technologies Are Used against Migrants (Bristol University Press, 2024) <https://doi.
org/10.1332/policypress/9781529233506.001.0001>. On the humanitarian border, see Polly Pallister-
Wilkins, Humanitarian Borders: Unequal Mobility and Saving Lives (Verso, 2022).

47	 E Tendayi Achiume, ‘Racial Borders’ (2022) 110(3) Georgetown Law Journal 445, 449. 
48	 On race as a social–historical category, see especially Stuart Hall, The Fateful Triangle: Race, 

Ethnicity, Nation (Harvard University Press, 2017) <https://doi.org/10.4159/9780674982260>; Patrick 
Wolfe, Traces of History: Elementary Structures of Race (Verso, 2016).
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III   ACCESS TO HEALTHCARE UNDER AUSTRALIA’S 
EXTRATERRITORIAL ASYLUM REGIME

The legal architecture of healthcare provision under Australia’s extraterritorial 
regime evidences the deliberate creation and maintenance of a system that not 
only produces ill-health to racialised refugee populations, but also facilitates the 
systematic denial of decent healthcare to such people, including through practices 
of ‘medical neglect’. Medical neglect or denial of decent healthcare comes in many 
forms. In the context of healthcare for Indigenous people in settler colonial states 
like Australia and the US, historian Maria K John identifies three forms of medical 
neglect and abandonment that produce enduring health inequalities and lower life 
expectancies for First Nations peoples.49 These three forms are: first, continuous past 
and ongoing ‘duty-breaching omissions’ of existing legal obligations to provide 
proper healthcare services, or by ‘creating the circumstances’ that rendered people 
more vulnerable to such omissions through persistent underfunding of healthcare 
infrastructure and services;50 second, ‘animus as indifference’ in which the outright 
hostility that characterised earlier colonial practices towards Indigenous people 
is replaced by a failure to render aid or a ‘callous indifference to their basic 
humanity’ in medical settings;51 and third, ‘harm as a tool of statecraft’, where 
there is a ‘conscious’ decision to underfund health services for particular racialised 
populations on the basis of a policy objective.52 While these practices may not 
all ‘involve the intentional infliction of harm’, John argues that it is important to 
‘consider how omissions, neglect, or a failure to act on the part of the government, 
medical institutions, and their representatives can count as morally equivalent 
deeds or as close conceptual cousins to the commission of violence in the classic, 
active sense’.53 

As a settler colonial state premised on a project of dispossession of Indigenous 
sovereignty and peoples, Australia has a long history of racialised exclusion. Such 
racial exclusions includes on the basis of racialised ‘public health’ concerns dating 
back to at least quarantine laws in the late 19th century, and enacted most forcefully 
through the White Australia Policy that was officially in operation from 1901 until 
1973.54 The shift away from a policy of ‘White Australia’ saw the use of other 
techniques of migrant control and exclusion, such as the creation of purpose-
built immigration detention facilities in the 1970s and the increased political 

49	 Maria K John, ‘The Violence of Abandonment: Urban Indigenous Health and the Settler-Colonial Politics 
of Nonrecognition in the United States and Australia’ (2020) 7(1) Native American and Indigenous 
Studies 87 <https://doi.org/10.5749/natiindistudj.7.1.0087>.

50	 Ibid 103.
51	 Ibid 104.
52	 Ibid 107.
53	 Ibid 91.
54	 For a historical overview of the White Australia Policy, see Marilyn Lake and Henry Reynolds, Drawing 

the Global Colour Line: White Men’s Countries and the Question of Racial Equality (Melbourne 
University Press, 2008) <https://doi.org/10.1017/CBO9780511805363>.
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demonisation of unauthorised arrivals through the language of ‘queue jumpers’ at 
the same time.55 

The adoption of Australia’s ‘offshore detention regime’, first in 2001, and 
then again in 2012, reflects this longer history of framing non-white people who 
arrive in Australia unauthorised by boat as ‘undesirable’, ‘deviant’, or posing some 
‘risk’ to the interests, health, and security of the Australian state or population. 
In the early period of this second phase of Australia’s ‘offshore detention’ 
regime, between 2012–14, around 38,000 asylum seekers arrived in Australia 
unauthorised by boat.56 While the vast majority of people remained in Australia, 
first in conditions of detention and later legal limbo or temporary protection, 
around 4,180 people were involuntarily transferred to PNG or Nauru as part of 
Australia’s policy of refugee ‘deterrence’.57 Pursuant to Australia’s Memorandums 
of Understanding (‘MOUs’) with Nauru and PNG, these refugees were initially 
detained in rudimentary immigration prisons (officially referred to as Regional 
Processing Centres (‘RPCs’)) that were constructed, funded, and managed entirely 
by the Australian Government, via contractors, before being temporarily (and 
at times involuntarily) ‘resettled’ in the Nauruan or PNG community following 
refugee status determination to await eventual elusive permanent resettlement in 
third countries.58 That said, except for around 64 people who remained in PNG 
at the end of 2023 in dire circumstances (and a further 161 asylum seekers who 
Australia transferred to Nauru from May 2022 onwards), all people subject to 
Australia’s extraterritorial asylum regime in the first decade of its re-establishment 
in 2012 have been either medically evacuated back to Australia, or finally resettled 
in the US, Canada, or New Zealand.59

Australia’s ‘spectacle’ of deterrence is deeply racialised, primarily targeting 
asylum seekers from Iran, Afghanistan, Sri Lanka, and Pakistan, although not 
exclusively.60 It uses humanitarian rhetoric of ‘saving lives at sea’ in attempts to 
justify the collective and deliberate infliction of suffering on arbitrary cohorts of 

55	 On the emergence of the term ‘queue jumper’ in Australia in relation to ‘unauthorised’ arrivals by boat, 
see Klaus Neumann, Across the Seas: Australia’s Response to Refugees (Black, 2015) 248–9.

56	 Janet Phillips, ‘Boat Arrivals and Boat “Turnbacks” in Australia since 1976: A Quick Guide to the 
Statistics’ (Research Paper, Parliamentary Library, Parliament of Australia, 11 September 2015) 2 
<https://apo.org.au/sites/default/files/resource-files/2015-09/apo-nid57253.pdf>.

57	 See Madeline Gleeson and Natasha Yacoub, ‘Cruel, Costly and Ineffective: The Failure of Offshore 
Processing in Australia’ (Policy Brief No 11, Kaldor Centre for International Refugee Law, August 2021) 
3 <https://www.kaldorcentre.unsw.edu.au/sites/kaldorcentre.unsw.edu.au/files/Policy_Brief_11_Offshore_
Processing.pdf>.

58	 Given the notorious secrecy surrounding Australia’s extraterritorial asylum regime, this article is reliant 
on documents released via freedom of information requests, public media reporting, and legal cases to 
uncover some of the legal arrangements, including contractual details. The Australian state has enforced 
and justified this secrecy in the name of ‘on-water matters’ or ‘commercial in confidence’, while the 
Nauruan state has refused visas for journalists and whistleblowers, while also making journalist visas 
prohibitively expensive.

59	 ‘Offshore Processing Statistics’ (n 12).
60	 See Monish Bhatia and Scott Poynting, ‘A Violent Dream: Importing the “Australian Solution” to the 

United Kingdom’ in Monish Bhatia, Scott Poynting and Waqas Tufail (eds), Racism, Violence and 
Harm: Ideology, Media and Resistance (Palgrave Macmillan, 2023) 179 <https://doi.org/10.1007/978-
3-031-37879-9_9>; Suvendrini Perera and Joseph Pugliese, ‘Sexual Violence and the Border: Colonial 
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refugees, as well as the militant policing of Australia’s territorial waters through 
the practice of ‘boat turnbacks’, which has largely but not entirely prevented 
people from reaching Australia unauthorised by boat, in blatant violation of 
international refugee law.61 More broadly, it also rests upon Australian extractivist, 
neo-colonial histories, visions, and configurations of Oceania that treat Pacific 
Islanders as available sources of cheap, exploitable migrant labour and the Pacific 
Islands – particularly Nauru and PNG as former Australian colonial territories – as 
spaces for natural resource extraction or refugee expulsion/internment, in pursuit 
of Australia’s benefit.62 And, as Anthea Vogl has argued in relation to the latter, 
Australia has sought to rely upon notions of postcolonial Pacific sovereignty as 
‘self-governing and responsible’ states in efforts to ‘shield’ itself from legal or 
political responsibility, even though Australia has exercised ‘effective’ control 
over refugees themselves and the arrangements as a whole.63 

Relations of privatisation are central to the denial of healthcare under 
Australia’s extraterritorial asylum regime. Indeed, the business of ‘outsourcing’ 
and ‘offshoring’, including healthcare services, has been extremely lucrative 
for transnational private capital, creating ‘value’ in refugee incarceration and 
externalisation that results in the channelling of public funds into private profits. 
Regarding healthcare, Australia initially contracted a private operator, IHMS, 
to provide ‘healthcare services’, first to refugees incarcerated within the RPCs, 
and then later to refugees resettled (some against their will) in Australian-funded 
housing within the Nauruan or PNG communities. IHMS is a wholly owned 
subsidiary of International SOS, which is in turn a subsidiary of the Singaporean 
conglomerate AEA International Holdings (a corporation organised under the 
laws of the British Virgin Islands).64 These companies now specialise in so-called 

Genealogies of US and Australian Immigration Detention Regimes’ (2021) 30(1) Social and Legal 
Studies 66 <https://doi.org/10.1177/0964663918767954>.

61	 See generally Jane McAdam, ‘Australia and Asylum Seekers’ (2013) 25(3) International Journal of 
Refugee Law 435 <https://doi.org/10.1093/ijrl/eet044>; Jordana Silverstein, ‘Refugee Children, Boats and 
Drownings: A History of an Australian “Humanitarian” Discourse’ (2020) 17(4) History Australia 728 
<https://doi.org/10.1080/14490854.2020.1840287>.

62	 See Morris (n 37); Cait Storr, International Status in the Shadow of Empire: Nauru and the Histories of 
International Law (Cambridge University Press, 2020) <https://doi.org/10.1017/9781108682602>.

63	 Anthea Vogl, ‘Sovereign Relations? Australia’s “Off-Shoring” of Asylum Seekers on Nauru in Historical 
Perspective’ in Charlotte Epstein (ed), Against International Relations Norms: Postcolonial Perspectives 
(Routledge, 2017) 158, 158–9, 168, 170 (emphasis in original) <https://doi.org/10.4324/9781315665955-
10>. This ‘effective control’ has been recognised by numerous United Nations (‘UN’) bodies and 
mandate-holders, including the UN Human Rights Committee, the UN Committee on the Elimination of 
Discrimination against Women, the UN Committee on the Elimination of Racial Discrimination, and the 
Special Rapporteur on the Human Rights of Migrants. For an overview and citations, see Anna Talbot, 
Anthea Vogl and Sara Dehm, ‘The Gender- and Sexuality-Based Harms of Refugee Externalization:  
A Role for Human Rights Due Diligence’ (2024) 36(1–2) International Journal of Refugee Law 60 
<https://doi.org/10.1093/ijrl/eeae010>. 

64	 ‘About Us’, IHMS: International Health and Medical Services (Web Page) <https://www.ihms.com.au/
about-us>. See also Paul Farrell, ‘IHMS, the Healthcare Giant at the Heart of Australia’s Asylum System: 
Explainer’, The Guardian (online, 21 July 2015) <https://www.theguardian.com/australia-news/2015/
jul/21/ihms-the-healthcare-giant-at-the-heart-of-australias-asylum-system-explainer>. 
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‘medical and security services’ in ‘high risk’ environments, with the US military 
reportedly being International SOS’s single largest client.65 

IHMS’s RPC Health Service Contract from 2012–22 has been valued to be 
worth over AUD507 million over the last decade (GBP245 million), only a fraction 
of the overall estimated AUD10 billion cost of ‘offshore’ detention to date.66 
After it became known that IHMS doctors were operating in PNG without local 
medical licenses,67 the Australian Government contracted Aspen Medical to offer 
healthcare services to refugees in PNG, a company that similarly has its origins in 
servicing the Australian Defence Force during its Regional Assistance Mission in 
the Solomon Islands from 2004 onwards until 2017.68 Such contracts demonstrate 
not only the embeddedness of ‘for-profit’ motives within asylum regimes, but 
also indicate the deepening links between such private healthcare operators and 
militarisation of asylum as part of a broader ‘border-military-industrial complex’. 
Over the last decade, IHMS’s provision of healthcare to refugees in the RPCs has 
been characterised by poor medical standards, ‘aggressive’ profit-maximisation, 
breaches of patient privacy, and fiscal mismanagement.69 Rather than isolated 
aberrations, such practices demonstrate a systemic denial of decent healthcare and 
systemic failure to properly care for refugee lives. 

Such relations of privatisation and externalisation help cultivate a culture of 
suspicion, disbelief, and punishment towards incarcerated refugees and asylum 
seekers in relation to the provision and denial of healthcare.70 Journalist and 
scholar Behrouz Boochani, across his body of work including while incarcerated 
in Manus Prison, has highlighted, documented, and theorised how IHMS is an 
integral part of the ‘systematic torture’ enacted through refugee externalisation and 

65	 ‘Military, Policing and Border Forces’, International SOS (Web Page) <https://www.internationalsos.
com/sectors/military-policing-border-forces>. See also Farrell (n 64).

66	 AusTender, ‘Regional Processing Countries Health Services Contract’, Contract Notice View: 
CN1601581 (Web Page, 14 January 2022) <https://www.tenders.gov.au/Cn/Show/f3b40ac0-ed36-6021-
ee75-f7b55345be0e>.

67	 Ben Doherty and Helen Davidson, ‘Manus Healthcare Provider Forced to Leave for Practising 
Unlicensed’, The Guardian (online, 3 April 2017) <https://www.theguardian.com/australia-news/2017/
apr/03/manus-healthcare-provider-forced-to-leave-for-practising-unlicensed>.

68	 ‘Delivering Comprehensive Healthcare for the Regional Assistance Mission to Solomon Islands 
(RAMSI)’, Aspen Medical (Web Page, 20 June 2022) <https://www.aspenmedical.com/news/delivering-
comprehensive-healthcare-regional-assistance-mission-solomon-islands-ramsi>.

69	 In June 2016, the Australian Government’s commissioned review of IHMS contracts found that the 
Department of Immigration and Border Protection failed to properly oversee IHMS, including their failure 
to meet medical standards. It also expressed concern that IHMS did not believe it required patient consent 
to provide patient medical information to the Australian immigration department: see Paul Farrell, Nick 
Evershed and Bridie Jabour, ‘Immigration Department Failed to Properly Oversee Healthcare Provider, 
Reviews Show’, The Guardian (online, 28 June 2016) <https://www.theguardian.com/australia-news/2016/
jun/28/asylum-seekers-reviews-find-department-failed-to-properly-oversee-healthcare-provider>.

70	 On cultures of suspicion within asylum status determination processes and appeals, see Carol Bohmer 
and Amy Shuman, Political Asylum Deceptions: The Culture of Suspicion (Palgrave Macmillan, 2018) 
<https://doi.org/10.1007/978-3-319-67404-9>; Claudia Aradau and Lucrezia Canzutti, ‘Asylum, Borders, 
and the Politics of Violence: From Suspicion to Cruelty’ (2022) 2(2) Global Studies Quarterly 1 <https://
doi.org/10.1093/isagsq/ksab041>. 
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incarceration practices.71 Detailing several cases of medical neglect of refugees in 
Manus prison, he writes of how his fellow refugees experienced their sickness as 
a form of punishment: ‘Care here is not meant to be easy; people are not supposed 
to be treated. In Manus prison, pain is there to send you home’.72 Boochani argues 
that IHMS deliberately ‘entrapped refugees inside a maze of paperwork for years 
and subjected them to rules and regulations of micro-control and macro-control’, 
over which sick refugees ‘can do nothing other than search for [their] name on 
waiting lists’ in the vain hope that they may receive proper treatment.73 Indeed, an 
Australian coronial inquiry into the death in Manus immigration prison of 30-year-
old Faysal Ishak Ahmed, an asylum seeker from Sudan, revealed that Ahmed had 
presented to IHMS doctors over 60 times in the last year of his life to complain of his 
illness, and written tens of letters to IHMS and Australian immigration authorities 
pleading his case.74 Despite this, his condition remained undiagnosed up until he 
physically collapsed in December 2016, resulting in an acquired traumatic brain 
injury and his eventual death in a Brisbane hospital after finally being evacuated 
there while unconscious.

Extensive refugee evidence on the public record further attests to the limited 
forms of medical care available or offered to refugees, with the most common 
medical treatment in ‘offshore’ detention being the dispensing of non-prescription 
painkillers and sleeping tablets.75 For example, a 2021 coronial inquest into the 
death of 24-year-old Omid Masoumali, following his self-immolation on Nauru 
as an act of protest during a United Nations High Commissioner for Refugees 
(‘UNHCR’) visit, heard evidence from his partner that

[t]hey saw a counsellor or psychologist together several times [over the three years 
of their incarceration], but she said the only option they were given was to return to 

71	 Behrouz Boochani et al, ‘Transnational Communities for Dismantling Detention: From Manus Island to 
the UK’ (2020) 6(1) Community Psychology in Global Perspective 108, 119.

72	 Behrouz Boochani, ‘Manus Island’s Appalling Health Care Record’, The Saturday Paper (online, 16 April 
2016) <https://www.thesaturdaypaper.com.au/news/politics/2016/04/16/manus-islands-appalling-health-
care-record/14607288003132>. 

73	 Behrouz Boochani, ‘Manus Prison Theory’, The Saturday Paper (online, 11 August 2018) <https://
www.thesaturdaypaper.com.au/opinion/topic/2018/08/11/manus-prison-theory/15339096006690#hrd>. 
Boochani continues: ‘But no one ever receives medical care. In fact, this is all very well planned and after 
persevering through countless troubles and stressful situations the refugee experiences the full force of 
this perverse form of torture.’

74	 Ben Doherty, ‘“If Anything Happens to Me, Look after My Family”: Manus Island Death Leaves 
Unanswered Questions on Offshore Detention’, The Guardian (online, 23 March 2024) <https://www.
theguardian.com/australia-news/2024/mar/23/manus-island-refugee-inquest-faysal-ishak-ahmed>; Human 
Rights Law Centre, ‘Coronial Inquest into Faysal Ishak Ahmed’s Death Reignites Calls to End Offshore 
Detention’ (Media Release, 18 March 2024) <https://www.hrlc.org.au/news/2024/03/18/coronial-inquest-
faysal>.

75	 Senate Standing Committee on Legal and Constitutional Affairs, Parliament of Australia, Serious 
Allegations of Abuse, Self-Harm and Neglect of Asylum Seekers in Relation to the Nauru Regional 
Processing Centre, and Any Like Allegations in Relation to the Manus Regional Processing Centre 
(Report, 21 April 2017) <https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_
and_Constitutional_Affairs/NauruandManusRPCs/Report>. See also Marina Freri, ‘Asylum Seeker Calls 
on Government to Treat Sick Baby’, ABC Listen (online, 23 October 2015) <https://www.abc.net.au/
listen/programs/radionational-breakfast/asylum-seeker-calls-on-government-to-treat-sick-baby/6879310>.
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Iran. She thought the appointments were unhelpful as no assistance was provided to 
deal with conditions in the detention centre.76   

When Masoumali disclosed to an IHMS nurse that he ‘felt like he was treated 
like an animal in detention’, the nurse told him to ‘take his concerns to [the 
Department of Immigration and Citizenship]’ instead.77 The coroner heard that 
Masoumali would have had a 90–5% survival chance if he had been transferred 
faster to Australia for emergency medical treatment.78 Indicative of the punitive 
architecture of ‘offshore’ detention, expressions of refugee suffering and self-harm 
have even been criminalised, with at least one refugee (a single father of a then 
8-year-old daughter) being convicted of the offence of ‘attempted suicide’ under 
Nauruan law in April 2016, as part of an official attempt to ‘deter’ others.79  

Given the recognised limits of the available healthcare to refugees in Nauru and 
PNG, both bilateral MOUs between Australia and PNG or Nauru included a provision 
for refugee medical transfer back to Australia, although the Australian Government 
over time sought to restrict such transfers to only ‘exceptional cases’. For the first 
two years of the reintroduction of ‘offshore detention’, Australia readily transferred 
refugees back to Australia for medical treatment. However, following Australian-
funded upgrades to Nauru and PNG hospitals, the Australian Government used this as 
a key reason to tighten the official Australian policy and practice of refugee medical 
transfers. By June 2014, the internal departmental procedure document stipulated that 
IHMS should only recommend medical transfers to Australia in ‘rare cases’.80 Such 
cases would need approval of an Australian department officer, with the exception 
that if a refugee’s medical condition was ‘the result of a protest action or self-harm’, 
it then required ministerial approval.81 Similarly, a June 2015 Secretary Directive 
emphasised that transfers to Australia should be ‘avoided as a general rule’, and only 
considered in ‘rare’ cases like ‘life and death situations’.82 A subsequent brief to the 

76	 Inquest into the Death of Omid Masoumali (Coroners Court of Queensland, State Coroner Ryan, 1 
November 2021) 10 [37].

77	 Ibid 11 [43].
78	 Ibid 59 [296]. During the coronial inquest, Masoumali’s widow, Pari, provided evidence that it was 

standard practice for detainees like Masoumali and her to be ‘automatically booked’ to see the IHMS 
counsellors or psychologists within the RPC, although they could choose not to attend: at 10 [37]. See 
also Naaman Zhou, ‘Partner of Refugee Who Set Himself on Fire on Nauru Sues Australian Government’, 
The Guardian (online, 28 April 2019) <https://www.theguardian.com/australia-news/2019/apr/28/partner-
of-refugee-who-set-himself-on-fire-on-nauru-sues-australian-government>.

79	 A statement from the Government of Nauru concerning these charges stated that they sought to 
‘deter other would-be offenders who resort to self-harm’ and wanted to ‘stamp out’ this ‘method of 
protest’: Helen Davidson, ‘Refugee on Nauru Convicted of Attempted Suicide to “Deter” Others’, The 
Guardian (online, 15 April 2016) <https://www.theguardian.com/world/2016/apr/15/refugee-on-nauru-
convicted-of-attempted-suicide-to-deter-others>. Suicide and attempted suicide were subsequently 
decriminalised in May 2016.

80	 Department of Immigration and Border Protection, ‘Medical Transfers and Evacuations: Offshore 
Operating Procedures’ (Manual, 26 June 2014) <https://www.homeaffairs.gov.au/foi/files/2018/2018-
180400848-documents-released.pdf> (‘Medical Transfers and Evacuations’), released on 1 November 
2018 pursuant to the Freedom of Information Act 1982 (Cth) (‘FOI Act’) under Reference No 
FA18/04/0084814.  

81	 ‘Medical Transfers and Evacuations’ (n 80) 15 [1.3].
82	 Quoted in Letter from Acting Assistant Director, Support Group, Department of Immigration and 

Border Protection to Deputy Commissioner, Immigration and Border Protection, 13 December 2017, 
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Australian Government’s incoming Chief Medical Officer and Surgeon General in 
October 2015 stipulated that refugees could only be transferred back to Australia in 
‘exceptional circumstances’, noting the ‘propensity of those transferred to Australia 
to join legal action’ in order to ‘prevent … their subsequent return to PNG or Nauru’.83 
It emphasised that departmental preference was to only transfer a refugee where their 
life is ‘in danger’ or at risk of serious permanent disability, and the ‘required services 
are not available in either Nauru or Papua New Guinea’.84 By April 2016, the new 
Secretary Directive stated that the ‘aim should be to avoid to the maximum extent 
possible’ transfers to Australia.85 

In practice, refugees were made to wait for prolonged periods to access 
treatment, or to be denied outright, even if they had been recommended for overseas 
transfer.86 Refugees who did receive departmental approval for medical transfers 
at times experienced the conditions of this transfer as a form of punishment or 
further marginalisation. Several pregnant women, for example, were transferred 
to Australia for obstetrics care and gave birth without their partners, meaning that 
they were forced to go through pregnancy complications or childbirth on their 
own in a deliberately inflicted, socially isolated state.87 By the end of 2016, the 
UNHCR reported ‘alarming levels of mental illness’ in Australian-run ‘offshore 
detention’, including endemic self-harm, and recommended that it ‘necessitates 
urgent action to remove all transferred asylum-seekers and refugees from Papua 
New Guinea and Nauru to a safe country that provides humane conditions in line 
with international standards’.88 Similarly, a 2016 joint report from Human Rights 

Attachment B <https://www.homeaffairs.gov.au/foi/files/2018/fa-180200025-document-released.PDF> 
(‘FAS Chronology’), released on 22 June 2018 pursuant to the FOI Act (n 80) under Reference No 
FA18/02/00025.

83	 Department of Immigration and Border Protection, ‘Incoming Surgeon General Brief’ (Brief) 2 <https://
www.homeaffairs.gov.au/foi/files/2016/20160711-FA151001027-Documents-Released.pdf>, released 
pursuant to the FOI Act (n 80) on 11 July 2016 under Reference No FA15/10/01027.

84	 ‘Incoming Surgeon General Brief’ (n 83) 3.
85	 ‘FAS Chronology’ (n 82).
86	 See, eg, Gina Rushton and Paul Farrell, ‘This Is What It Is Like Waiting for Medical Attention in 

an Offshore Detention Centre’, BuzzFeed News (online, 2 November 2017) <https://www.buzzfeed.
com/ginarushton/waiting-for-medical-attention-on-nauru>; Katherine Gregory, ‘Refugee on Nauru 
Claims Medical Treatment for Severe Heart Problems Delayed without Reason’, ABC News (online, 21 
December 2016) <https://www.abc.net.au/news/2016-12-21/refugee-on-nauru-claims-heart-treatment-
delayed/8136654>; Kate Aubusson, ‘“Terrifying” Symptoms: Nauru Medical Records Expose Delays in 
Transfers for Treatment’, The Sydney Morning Herald (online, 20 October 2018) <https://www.smh.com.
au/national/terrifying-nauru-medical-records-delays-transfers-20181019-p50asg.html>. On the denial 
of medical transfers, see Ben Doherty, ‘Three Pregnant Refugees and Nearly 50 Others Denied Medical 
Transfers from Nauru’, The Guardian (online, 21 August 2017) <https://www.theguardian.com/australia-
news/2017/aug/21/three-pregnant-refugees-and-nearly-50-others-denied-medical-transfers-from-nauru>.

87	 See, eg, Ben Doherty, ‘Refugee Held on Nauru Pleads with Australia to Let Him See Birth of First 
Child’, The Guardian (online, 23 October 2017) <https://www.theguardian.com/australia-news/2017/
oct/23/refugee-held-on-nauru-pleads-with-australia-to-let-him-see-birth-of-first-child>.

88	 United Nations High Commissioner for Refugees, Submission No 43 to the Senate Legal and 
Constitutional Affairs Committee, Parliament of Australia, Inquiry into the Serious Allegations of Abuse, 
Self-Harm and Neglect of Asylum-Seekers in Relation to the Nauru Regional Processing Centre, and 
Any Like Allegations in Relation to the Manus Regional Processing Centre (12 November 2016) 1, 10 
<https://www.unhcr.org/au/media/submission-senate-legal-and-constitutional-affairs-committee-serious-
allegations-abuse-self>. See also Amnesty International, Islands of Despair: Australia’s ‘Processing’ of 
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Watch and Amnesty International found that the standard of medical care provided 
to refugees and asylum seekers was ‘poor’, the available medical equipment was 
‘rudimentary’, and specialist medical attention was ‘not regularly available’.89 The 
prolonged conditions of incarceration within the RPCs also meant:

Refugees and asylum seekers interviewed said they have developed severe anxiety, 
inability to sleep, mood swings, prolonged depression, and short-term memory loss 
on the island. Children have begun to wet their beds, suffered from nightmares, 
and engaged in disruptive and other troubling behavior. Adults and children spoke 
openly of having wanted to end their lives.90

Instead, in response to sustained public legal efforts (detailed below) and 
political campaigns pressuring the Australian Government to ‘evacuate’ refugees 
back to Australia for health reasons, in September 2017, Australia concluded a 
bilateral MOU with Taiwan (a non-signatory to the Refugee Convention) that 
enabled Australia to temporarily transfer refugees from Nauru (but not PNG) to 
Taiwan for medical treatment, thereby seeking to create an additional mechanism 
for preventing refugees from being able to be transferred back to Australia.91 
Internal Australian departmental documents demonstrate that this arrangement 
was deliberately made in order to ‘mitigate the risk of medical transfers being used 
as a pathway to Australia’.92 Refugees attest to medical transfers to Taiwan being 
particularly distressing and at times lengthy, including being unable to properly 
communicate with medical staff and being involuntarily separated from family 
and forced to remain in ‘offshore detention’.93 By 2019, half the refugees (33 out 
of 66 people) who had been offered to be transferred to Taiwan had refused to go.94

This is not to say that doctors do not have agency when working within private 
operators such as IHMS, nor that they have become mere ‘cogs’ within Australia’s 
extraterritorial asylum system.95 Instead, it is to draw attention to the everyday 
bordering practices of medical staff that demonstrate how they have become 

Refugees on Nauru (Report, 17 October 2016) <https://www.amnesty.org.au/wp-content/uploads/2016/10/
ISLAND-OF-DESPAIR-FINAL.pdf>. 

89	 Human Rights Watch and Amnesty International, Australia: Appalling Abuse, Neglect of Refugees on 
Nauru (Report, 2 August 2016) <https://www.hrw.org/news/2016/08/02/australia-appalling-abuse-
neglect-refugees-nauru>. 

90	 Ibid.
91	 Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 150 

(entered into force 22 April 1954) (‘Refugee Convention’). See generally ‘Provision of Medical Care 
and Treatment in Taiwan’ (Bundle) <https://www.homeaffairs.gov.au/foi/files/2018/2018-180600469-
document-released.pdf>, released on 26 September 2018 pursuant to the FOI Act (n 80) under Reference 
No FA18/06/00469. 

92	 Letter from Acting Commander, Offshore Operations Coordination Branch, Department of Immigration 
and Border Protection, to Minister for Immigration and Border Protection, 10 November 2017 <https://
www.homeaffairs.gov.au/foi/files/2018/2018-180600469-document-released.pdf>, released on 26 
September 2018 pursuant to the FOI Act (n 80) under Reference No FA18/06/00469.

93	 Calla Wahlquist, ‘Nauru Asylum Seekers Flown to Taiwan for Medical Care Complain of Language 
Barriers’, The Guardian (online, 23 June 2018) <https://www.theguardian.com/australia-news/2018/
jun/23/nauru-asylum-seekers-flown-to-taiwan-for-medical-care-complain-of-language-barriers>.

94	 ‘Nauru Refugees Refuse Taiwan Medical Transfers’, RNZ News (online, 26 November 2019) <https://
www.rnz.co.nz/international/pacific-news/404132/nauru-refugees-refuse-taiwan-medical-transfers>.

95	 For example, IHMS has at times sought to deflect responsibility to the Australian Department of Home 
Affairs for any denial of medical treatment: see Paul Farrell, Gina Rushton and Nick Wray, ‘Worse Than a 
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enrolled within state refugee deterrence projects, indeed even ‘reconfigured as 
border guards’.96 Some doctors have notably at rare times actively refused this 
enrolment. There have been numerous cases of whistleblower medics drawing 
attention to the harms of offshore detention (including a nurse already in 2013 
likening the conditions in the RPCs to ‘concentration camps’), despite attempted 
‘gag’ provisions under Australian law.97 Other medical staff were reportedly fired by 
IHMS or had their Nauruan visas cancelled allegedly for being whistleblowers or 
showing ‘too much’ sympathy with refugees.98 Similarly, in early 2016, doctors at 
an Australian hospital refused to discharge a one-year-old baby, publicly referred to 
as ‘Baby Asha’, on the basis that she faced imminent removal to ‘unsafe’ conditions 
in Nauru, as part of a broader public mobilisation campaign, #LetThemStay.99 
But while such actions have been effective in providing further evidence of, or 
publicising the harms of, Australia’s extraterritorial detention regime, they have 
been insufficient to interrupt the operation of Australia’s extraterritorial asylum 
regime as such, nor the operations and harms of the medical border more generally.

IV   LEGAL CHALLENGES IN/OF MEDICAL BORDERS

Medical borders, too, have distinct juridical dimensions. In the context of 
Australia’s extraterritorial asylum regime, the Migration Act 1958 (Cth) is a key 
mechanism for the creation and enactment of the legal architecture of healthcare 
provision in ‘offshore’ immigration prisons. Section 198AHA of the Act empowers 
the Commonwealth to take a broad range of actions in relation to outsourcing the 
running and maintenance of such prisons, including to ‘take, or cause to be taken, 
any action in relation to the arrangement or the regional processing functions of 
the country’, to ‘make payments, or cause payments to be made, in relation to the 
arrangement or the regional processing functions of the country’, and ‘anything 
else that is incidental or conducive to the taking of such action or the making of 
such payments’.100 This provision has provided the legal basis for an extensive 

War Zone: The Life-Threatening Medical Delays in Australia’s Immigration Detention Regime’, BuzzFeed 
News (online, 31 October 2017) <https://www.buzzfeed.com/paulfarrell/worse-than-a-war-zone>. 

96	 Ticktin (n 24) 24, 127.
97	 ‘Nurse Likens Nauru to Concentration Camp’, news.com.au (online, 5 February 2013) <https://www.

news.com.au/national/breaking-news/nurse-likens-nauru-to-concentration-camp/news-story/8ac670628
3e12baf593154d0c6d9b28d>; Marie McInerney, ‘Australia Refugees: Detention Centre “Gag” Angers 
Medics’, BBC News (online, 16 August 2015) <https://www.bbc.co.uk/news/world-australia-33923485>. 
For a discussion on the advocacy of Australian medical professionals in relation to refugee healthcare, see 
Birchall, ‘Stop the Boats’ (n 18).

98	 Roger Cohen, ‘Australia’s Brave Whistleblower Nurse’, The New York Times (online, 20 December 
2016) <https://www.nytimes.com/2016/12/20/opinion/australias-brave-whistleblower-nurse.html>; Ben 
Doherty, ‘Offshore Detention Whistleblower Loses Job after Condemning “Atrocity” of Camps’, The 
Guardian (online, 21 June 2016) <https://www.theguardian.com/australia-news/2016/jun/21/offshore-
detention-whistleblower-loses-job-after-condemning-atrocity-of-camps>. 

99	 Ben Doherty, ‘Doctors Refuse to Discharge “Baby Asha” because of Fears for Safety on Nauru’, The 
Guardian (online, 12 February 2016) <https://www.theguardian.com/australia-news/2016/feb/12/doctors-
refuse-to-discharge-baby-asha-because-of-fears-for-safety-on-nauru>. 

100	 Migration Act 1958 (Cth) s 198AHA(2) (‘Migration Act’).
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web of contractual arrangements between the Commonwealth and private firms 
profiting from the prolonged detention of refugees, including IHMS. In drawing 
out the juridical dimension of the medical border, this Part turns to litigation 
concerning the decent provision of medical care to refugees who have been subject 
to Australia’s extraterritorial asylum regime, in order to trace the divergent ways 
that the medicalisation of refugee bodies and experiences has come to be contested, 
at times, to further state regimes of border control and deny refugee agency, and 
at other times, to evidence and seek to mitigate the painfully corporal harms of 
such border regimes. My analysis foregrounds the power of legal contestations 
around access to decent healthcare to configure new relations of responsibility 
and wrongdoing; and, most importantly, gives rise to new sites for refugee claim-
making, refusal, and protest within medical borders.  

From an international law standpoint, the denial of decent healthcare to 
refugees under Australia’s extraterritorial regime constitutes a clear violation of 
international law. International human rights law recognises that all people have 
a right to the highest attainable standard of health, irrespective of immigration 
status.101 The scope of this universal right is broad, encompassing ‘preventive, 
curative and palliative health services’.102 Importantly, the United Nations 
Committee on Economic, Social and Cultural Rights has emphasised that 
states have an obligation to ensure equality of access to decent healthcare to all 
individuals ‘within the jurisdiction of the State party’ on a non-discriminatory 
basis, including to refugees, asylum seekers, and undocumented migrants.103 Yet, 
despite these guarantees under international law, Australian law does not recognise 
any legal cause of action arising under international law, even though Australia is a 
signatory to the Refugee Convention and the International Covenant on Economic, 
Social and Cultural Rights, both of which either implicitly or explicitly recognise 
the right of refugees to access essential healthcare in host states, irrespective of 
their legal status.104

Relatedly, Australian public law has to date been largely ineffective in 
preventing the harms of ‘offshore’ detention. A 2016 constitutional law challenge 
failed on the basis that, while Australia was ‘participating’ in the detention of 
refugees, Australia was not the detaining authority and instead their detention was 
effected by (in this case) the Nauruan Government, pursuant to Nauruan law.105 
Such legal limitations have meant that Australia is a 

101	 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 
1966, 993 UNTS 3 (entered into force 3 January 1976) art 12(1).

102	 Committee on Economic, Social and Cultural Rights, General Comment No 14: The Right to the Highest 
Attainable Standard of Health (Article 12 of the International Covenant on Economic, Social and 
Cultural Rights), 22nd sess, UN Doc E/C.12/2000/4 (11 August 2000) 10 [34].

103	 Ibid [12(b)].
104	 Refugee Convention (n 91) art 23. Article 23 stipulates that ‘Contracting States shall accord to refugees 

lawfully staying in their territory the same treatment with respect to public relief and assistance as is 
accorded to their nationals’, with the travaux préparatoires indicating that contracting states did consider 
healthcare as a key aspect of ‘public relief and assistance’ during the drafting stages of the Convention, 
specifically article 23.

105	 Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 257 CLR 42. See also Anna 
Talbot, ‘The Constitutionality of Australia’s Offshore Detention Regime’ [2019] (153) Precedent 30.
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particularly challenging legal environment in which to litigate, both to challenge 
the underlying legal framework supporting Australia’s policies towards refugees 
and asylum seekers, and also to seek redress for harms done to detainees while in 
immigration detention.106 

In response to such limitations, sustained refugee advocacy and refugee-led 
strategic litigation managed to create new pathways for compelling the Australian 
Government to transfer refugees to Australia for medical treatment through creative 
uses of Australian torts law.107 In Plaintiff S99/2016 v Minister for Immigration 
and Border Protection, the Federal Court of Australia held that the Australian 
Minister for Immigration owed a duty to ‘procure a safe and lawful abortion’ for 
a refugee woman who had been sexually assaulted during her time living in the 
Nauruan community, and who the Australian Government had then transferred 
to PNG for medical treatment without her informed consent.108 The duty of care 
arose from the particular ‘dependency relationship’ between the woman and the 
Minister, including her degree of reliance on the Minister, as well as the Minister’s 
assumption of responsibility around ‘attending to the medical need’ of the woman 
to have an abortion.109 In making this finding, the Court placed emphasis on the 
fact that the Minister had: procured medical professionals to assess the plaintiff; 
considered and decided to facilitate the medical transfer of the plaintiff to PNG 
for the purpose of accessing abortion services; procured medical treatment for her 
in PNG; provided medical records of the plaintiff to the PNG hospital; organised 
travel documents, visas, accommodation and other travel arrangements for the 
plaintiff to PNG; procured security personnel to guard the plaintiff during her time 
in PNG; and paid for all costs associated with her travel and care in PNG.110 As 
a result, the Court held that the woman was ‘entirely reliant’ on the Minister to 
access relevant abortion services.111

This case opened the way for the lodgement of around 65 subsequent cases that 
are premised on a broader alleged ministerial duty to provide decent healthcare to 

106	 Gabrielle Holly, ‘Challenges to Australia’s Offshore Detention Regime and the Limits of Strategic Tort 
Litigation’ (2020) 21(3) German Law Journal 549, 550 <https://doi.org/10.1017/glj.2020.26>.

107	 While these cases do provide an important glimpse into the denial of adequate healthcare to individual 
refugees, they do not capture the accounts of other individuals who have been denied medical transfer  
to Australia, nor are they a comprehensive systemic account of the operations and failings of healthcare  
in general.

108	 Plaintiff S99/2016 v Minister for Immigration and Border Protection (2016) 243 FCR 17, 50–1 [111], 87 
[263] (Bromberg J) (‘Plaintiff S99’).

109	 Ibid 85–8. The Court accepted that, given the ‘act’ of the alleged tort was the Minister’s failure to procure 
her a safe and lawful abortion, the applicable law of negligence was Australian law of negligence rather 
than that of PNG, even if the harms of the act were felt outside of Australia. This meant that the location 
of the apprehended breach of the Minister’s duty to procure a safe and lawful abortion was Australia, 
‘even if damage was suffered due to acts occurring in Papua New Guinea, Papua New Guinea would not 
be the law of the tort’: at 69 [175]. Bromberg J reasoned that the 

act of which the applicant complains is an apprehended failure by the Minister to exercise reasonable care 
in the discharge of the responsibility that he assumed to procure for her a safe and lawful abortion. The 
applicable law is the law of the place from which (it is apprehended) the Minister will omit to procure the 
procedure. It is not the (necessarily hypothetical and indeterminable) place in which the procedure, which 
(it is apprehended) the Minister will fail to procure, would be performed were it to be procured.

110	 Ibid 78–9 [253].
111	 Ibid 81 [261]–[262].
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refugees in Nauru and PNG, many of which remain on foot today awaiting trial or 
mediation. Importantly, between 2016–19, in all 65 of these cases, the Australian 
courts either issued interlocutory orders compelling the Australian Government to 
transfer refugees to Australia for medical treatment, or the Australian Government 
agreed to do so ‘voluntarily’ before any court order was made.112 These cases laid 
the basis for Australian law reform – the introduction of the short-lived so-called 
‘Medevac Law’ that was in force between March 2019 and February 2020, that 
provided a legal basis for compelling the Australian Immigration Minister to 
transfer sick refugees to Australia on the recommendation of two doctors in certain 
circumstances. These court orders attest to both the limited available healthcare 
for refugees in PNG and Nauru, as well as the health-related harms of Australia’s 
extraterritorial asylum regime more generally.113

Such law reform and emerging jurisprudence have largely intensified the 
deployment and entrenchment of medical expertise, rationalities, and practices in 
relation to questions about Australia’s ‘care and control’ of refugees. They created 
what Ticktin has characterised as exceptional medical ‘regimes of care’ in which 
state immigration authorisation (or benefits following admission) are ‘grounded on 
this moral imperative to relieve suffering’ yet nonetheless exclude the majority of 
impoverished people in the world.114 Ticktin shows how while medical expertise 
purports to represent the ‘truth’ of the body, ‘the biological is always mediated by 
the gendered and racialized narratives that allow certain people and bodies to be 
identified as morally legitimate, as worthy of being saved’ while others are not.115 
Ticktin argues that, although migrants can use their ‘biological body’ as a ‘political 
device to create the conditions for care’ in subversive ways,116 such regimes risk 
‘work[ing] to displace possibilities for larger forms of collective change’, including 
projects of carceral and border abolition.117 Kate Ogg likewise has suggested that 
the defining feature of the Australian medevac laws was that they characterised 
refugees less as rights-bearing subjects and more as ‘sick patients in need of urgent 
and critical medical care’, thereby acting to reify medical expertise in order to 
pragmatically achieve their desired reformist end (of providing better access to 
healthcare within Australia’s offshore detention regime), rather than the abolition of 
the regime per se, even if, for some, this is their stated long-term goal.118 My below 
analysis of Australian jurisprudence demonstrates both the juridical dimension of 

112	 The bulk of the cases following Plaintiff S99 (n 108) span from 2016–18, with an additional 10 cases 
relating to legal issues arising in relation to medical transfers under ‘Medevac Law’ between March 2019 
and February 2020.

113	 See Sara Dehm et al, ‘Healthcare and the Health-Related Harms of Australia’s Refugee Externalisation 
Policies’ (Policy Paper, Comparative Network on Refugee Externalisation Policies, July 2022)  
<https://arts.unimelb.edu.au/__data/assets/pdf_file/0004/4231588/CONREP-Policy-Report-4_Medical-
Border_FIinal.pdf>. 

114	 Ticktin (n 24) 3.
115	 Ibid 19. 
116	 Ibid 14.
117	 Ibid 3, 14.
118	 Kate Ogg, ‘Destination Australia: Journeys of the Moribund’ in Veronica Fynn Bruey and Steven W 

Bender (eds), Deadly Voyages: Migrant Journeys across the Globe (Lexington Books, 2020) 87, 88 
<https://doi.org/10.5040/9781666992083.ch-006>.
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medical borders, as well as the contested medicalisation of asylum. Here, medical 
borders not only facilitate the medicalisation of refugee bodies and suffering, but 
can reconfigure legal relations of responsibility and wrongdoing, and enable new 
sites and practices of refugee legal claim-making, resistance, and non-compliance 
within punitive asylum regimes. 

A   The Contested Medicalisation of Refugee Bodies and Suffering
The Australian ‘medical transfer’ cases attest to how the medicalisation of 

refugee bodies and suffering functions as a particular technology of state border 
violence, in which law has become a key site for advancing that medicalisation. 
Medicalisation, as Joseph Davis has written, refers to the ‘process[es] by 
which medical definitions and practices are applied to behaviors, psychological 
phenomena, and somatic experiences not previously within the conceptual or 
therapeutic scope of medicine’.119 Yet, such processes of medicalisation are rarely 
‘smooth’ and may allow for a certain biological ‘malleability’ or diagnostic 
contestations within the interpretative frames offered by medicine.120 This means 
that, in legal judgments, courts need to decide which medical evidence to accept 
and elevate as reflecting the ‘truth’ of particular bodies at particular moments in 
time. 

This dynamic of contested medicalisation was particularly evident in the case of 
a 30-year-old Somali refugee woman who had requested a pregnancy termination 
while in Nauru.121 Legal argument in court centred around the nature of the woman’s 
‘vaginal outlet’ in order to determine whether or not she could safely have a 
pregnancy termination in Taiwan (as was the Australian Government’s position), 
or required medical transfer to Australia (as was the plaintiff’s submission). While 
the woman was successful in gaining a court order compelling Australia to transfer 
her to Australia for the operation, the case relied upon the ‘nature’ of the woman’s 
genitalia becoming an object of judicial scrutiny and determination, upon which 
immigration rights depended.122 Indeed, it was the plaintiff’s mobilisation (strategic 
or otherwise), and the Court’s recognition of, her Black body as differently marked 

119	 Joseph E Davis, ‘Medicalization, Social Control, and the Relief of Suffering’ in William C Cockerham 
(ed), The New Blackwell Companion to Medical Sociology (Wiley-Blackwell, 2010) 211, 211 <https://doi.
org/10.1002/9781444314786.ch10>.

120	 See, eg, Ticktin (n 24) 208. 
121	 At the time of her request, the woman had been incarcerated or temporarily resettled in Nauru for around 

five years, having been forcibly transferred by Australia there in October 2013 and subsequently found to 
be a refugee. Given that the woman had previously undergone genital cutting as a young child and had a 
history of suicide attempts stemming from her worsening mental health while in Nauru, the termination 
procedure was considered to require specialised expertise. The Australian Government accepted that the 
procedure was not available in Nauru, however, Australia sought to transfer the woman to Taiwan instead 
for the procedure. The woman, instructing solicitors in Australia, was successful in gaining injunctive 
relief in the form of an Australian court order, compelling the Australian Government to transfer the 
woman to Australia given the high risks associated with the procedure to the woman’s physical and 
mental health: see DCQ18 v Minister for Home Affairs [2018] FCA 918.

122	 This fixation on scrutinising non-white women’s genitalia invokes transnational histories of 
gynaecological examinations and medical racism at state borders and beyond: see Campbell (n 28); Smith 
and Marmo (n 27) 105–10.
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and culturally-specific, and thus requiring specific medical expertise and treatment 
that was only available in Australia, that formed the basis of the Court’s order 
to compel her travel to Australia for medical treatment. Yet, rather than framing 
the woman’s predicament as arising out of oppression from the systematic 
disempowerment of refugee women within Australia’s ‘offshore’ detention regime, 
including the curtailing of refugee women’s autonomy over their bodies and 
reproductive freedoms, the case frames the potential harms of Australia’s conduct 
as merely arising from potential inadequate healthcare service delivery.123 

This medicalisation of refugee bodies and suffering has also played out in 
relation to refugee children, who have been diagnosed with ‘resignation syndrome’ 
or ‘pervasive refusal syndrome’ as a result of their prolonged incarceration, sense 
of despair, and legal limbo in Nauru.124 Doctors used these conditions to diagnose 
children with symptoms of severe social withdrawal, including food refusal, 
resulting even at its most extreme in a comatose state.125 Such diagnoses, of course, 
have particular histories, developed and applied specifically to ‘psychologically 
traumatised children and adolescents in the midst of a strenuous and lengthy 
migration process’.126 The deliberate decision to subject children to such 
conditions,127 in the name of broader refugee deterrence, embodies what Jordana 
Silverstein has characterised as a kind of ‘cruel care’, whereby successive settler 
colonial Australian governments have relied upon humanitarian rhetoric in order 
to perpetuate harm to both First Nations children and refugee children.128 Indeed, 
Australia’s total control over the lives of refugee children in Nauru recalls Nadera 
Shalhoub-Kevorkian’s work in a different settler colonial context on Israel’s 
‘unchilding’ of Palestinian children, where she writes that state targeted practices 
of child criminalisation, incarceration, and surveillance ‘turn … childhood into a 
space of collective punishment and … transform … children’s bodies and lives into 
laboratories’, in this case, for the racialised experiment of refugee externalisation.129 

This ‘cruel care’ of using the bodies of refugee children to enact border 
controls is demonstrated in the medevac cases concerning children. In the majority 

123	 For a discussion of this case in the context of the gendered harms of refugee externalisation, see Saba 
Vasefi and Sara Dehm, ‘Refugee Women and the Gendered Violence of Australia’s Extraterritorial 
Asylum Regime on Nauru’ (2022) 41(3) Refugee Survey Quarterly 529 <https://doi.org/10.1093/rsq/
hdac022>.

124	 Nick Baker, ‘Fears Hunger Striking Boy on Nauru is Suffering from “Resignation Syndrome”’, SBS News 
(online, 20 August 2018) <https://www.sbs.com.au/news/article/fears-hunger-striking-boy-on-nauru-is-
suffering-from-resignation-syndrome/p29ip5925>. 

125	 Louise Newman et al, ‘Pervasive Refusal Syndrome in Child Asylum Seekers on Nauru’ (2020) 28(5) 
Australasian Psychiatry 585 <https://doi.org/10.1177/1039856220956251>.

126	 See, eg, DWE18 as litigation representative for DWD18 v Minister for Home Affairs [2018] FCA 1121, 
[14] (Robertson J) (‘DWE18’).

127	 Under Australia’s Migration Act (n 100), children born to refugee parents in Nauru or PNG are born into 
the legal category of an ‘unauthorised maritime arrival’, and are legally considered to be a ‘transitory 
person’ who can be made to remain in a so-called ‘regional processing country’ simply by virtue of the 
lottery of their birth: at ss 5(1), 5AA, 198AD.

128	 Jordana Silverstein, Cruel Care: A History of Children at Our Borders (Monash University Publishing, 
2023).

129	 Nadera Shalhoub-Kevorkian, Incarcerated Childhood and the Politics of Unchilding (Cambridge 
University Press, 2019) 108 <https://doi.org/10.1017/9781108555470>.
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of these cases, the Australian Government sought to contest the diagnoses of 
‘resignation syndrome’ by, for example, in one case submitting evidence from an 
IHMS doctor that a particular refugee child did not in fact have any ‘depressive 
or mental illness’ but instead his ‘threat of self-harm was [merely] motivated by 
his desire to transfer to Australia’.130 In another case, the Australian Government 
sought to rely on evidence from an IHMS psychiatrist to characterise an adolescent 
girl’s acts of self-harm (including refusal to eat or drink) as ‘more likely to be 
a severe reaction to her situation’, than ‘evidence for a depressive illness’, even 
while they accepted that she would require medical rehydration if she continued to 
deteriorate physically.131 Such attempts to downplay the suffering of refugees and 
harms of ‘offshore’ detention, and to frame refugees (including children as young 
as 12 years old) as merely seeking to extract some kind of ‘migration benefit’ 
from Australia to which they are not ‘entitled’, show how, in Shahram Khosravi’s 
words, certain people are treated as deviant, as ‘eligible for sacrifice’, and their very 
bodies become sites of border control and differential inclusion within ‘medical 
border’ assemblages: ‘undesirable people are not expelled by the border, they are 
forced to be [the] border’.132

Yet, in these cases concerning refugee children, the medicalisation of asylum 
successfully implicated the violence of Australia’s extraterritorial asylum regime, 
and borders more generally, through the court’s prima facie acceptance of the 
diagnoses of ‘resignation syndrome’. For example, in one case concerning a 
17-year-old Iranian boy diagnosed with suicidal ideations, the Court relied on 
medical evidence that emphasised that the boy’s ‘continued residence on Nauru is 
a causative and contributing factor in his mental illness’ and that in order to treat 
his deteriorating condition, the boy ‘requires certainty regarding resettlement and 
the capacity to build a functional life and hope’.133 In another case concerning a 
10-year-old Iranian boy, the Court recognised that there was an arguable case 
that he remained ‘dependent on [Australia] either directly or indirectly for [his] 
survival and sustenance’ and that the absence of any child psychiatrist in Nauru 
or child psychiatric facilities placed the child at severe risk of death.134 As a result, 
such cases of medicalisation offer a more social and political account of refugee  
suffering that holds the structural violence of immigration detention and  
refugee deterrence in their diagnostic gaze and legal findings, in a way that cannot 

130	 BAF18 (as litigation representative for BAG18) v Minister for Home Affairs (2018) 162 ALD 115, 121 
[31] (Bromberg J) (‘BAF18’).

131	 DWE18 (n 126) [7] (Robertson J). In weighing up the medical evidence, the Court held that the evidence 
for the applicant was more persuasive for three reasons: (i) it was more specific to the applicant and given 
by ‘apparently more senior and experienced practitioners in the relevant field’; (ii) it was more specific 
to the type of therapeutic treatment that the applicant needed; and (iii) it was more specific to the non-
availability of such treatment in Nauru: at [29]–[31].

132	 Shahram Khosravi, ‘Illegal’ Traveller: An Auto-Ethnography of Borders (Palgrave Macmillan, 2010) 28, 
99 (emphasis in original) <https://doi.org/10.1057/9780230281325>.

133	 BAF18 (n 130) 123 [37], 127 [51] (Bromberg J) (emphasis added).
134	 AYX18 v Minister for Home Affairs [2018] FCA 283, [21], [26] (Perram J) (‘AYX18’), discussing Plaintiff 

S99 (n 108).
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easily be reduced to merely the ‘politicisation of medicine’ or the ‘medicalisation 
of politics’.  

B   The Reconfiguring of Legal Relations of Responsibility and Wrongdoing
Through such findings, the cases have contributed to reconfiguring relations of 

legal responsibility and wrongdoing, but also reveal the particular ‘medical border’ 
infrastructure that has produced ‘ill-health’. Matters of legal wrongdoing have 
turned on constructions of the applicable ‘standard of care’ under both contract law 
and negligence law. Importantly, some of the Australian ‘medical transfer’ cases 
advance a more comprehensive understanding of what this standard of decent 
healthcare ought to be, finding that there was a ‘sufficiently arguable’ case that it 
included the person being evacuated for medical care also being accompanied by 
family members, or having access to their own medical records or to culturally 
suitable interpreters.135 But, as demonstrated below, these legal contestations 
around ostensibly race-neutral doctrines like ‘standard of care’ have also come to 
be racialised in subtle ways, at times to the detriment of refugees. 

The Regional Processing Countries Health Services Contract (‘IHMS RPC 
Health Services Contract’) between the Australian Government and IHMS 
stipulates that IHMS has an obligation to ensure that refugees have ‘access’ 
to healthcare at a ‘level, standard and timeliness broadly comparable with that 
available within the Australian community, taking into account the particular 
health needs’ of people designated as ‘transferees’ (meaning refugees).136 It further 
specifies that this required ‘standard of care’ means the ‘best available in the 
circumstances, and utilising facilities and personnel on Nauru and Manus Island, 
and that as far as possible (but recognising any unavoidable limitations deriving 
from circumstances of Manus Island and Nauru)’.137 IHMS policy also commits to 
operating healthcare services within RPCs at the same standards and in accordance 
with the same guidelines used for healthcare in immigration detention in Australia.138 
Yet, while some court orders have insisted on interpreting this standard of care to 
mean explicitly ordering transfer to Australian healthcare institutions, other orders 
have been more circumspect – merely requiring ‘competent’ care in light of the 
particular setting, irrespective of the location. 

135	 See, eg, EHW18 v Minister for Home Affairs (2018) 262 FCR 27, on access to medical records and 
face-to-face interpreters; EMK18 v Minister for Home Affairs [2018] FCA 1357 on access to face-to-face 
interpreters and children being accompanied by family members. In relation to the test for interlocutory 
relief (that is, that the Court must be satisfied that there is a ‘sufficiently arguable case’ to the existence of 
a duty of care and an apprehended breach of such a duty), see especially D7 v Minister for Immigration 
and Border Protection (2016) 244 FCR 1; AYX18 (n 134).

136	 Regional Processing Countries Health Services Contract, Commonwealth of Australia–International 
Health and Medical Services, signed 29 January 2013, cl 6.1(a)(ii)(A) (‘IHMS RPC Health Services 
Contract’). 

137	 Ibid cl 6.1(a)(ii).
138	 See Evidence to the Senate Legal and Constitutional Affairs References Committee, Parliament of 

Australia, Canberra, 15 March 2017, 45 (Damien Johnston, Chief Operating Officer, International Health 
and Medical Services). 
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The deliberations of the Queensland coroner in the inquest into the death of 
Hamid Khazaei provide a telling interpretation of the legally required ‘standard 
of care’ concerning the provision of decent healthcare to (certain) refugees under 
Australia’s extraterritorial asylum regime. Referencing the IHMS RPC Health 
Services Contract, the coroner affirmed that refugees detained in the Manus Island 
RPC were legally entitled to a standard of care that was ‘broadly comparable with 
health services available within the Australian community’; however, he accepted that 
this standard of care could be benchmarked against that the level of care provided in 
a ‘remote health clinic in Cape York’ in far north Queensland.139 While this standard 
was implicitly justified on the basis of geographical considerations (that is, equating 
the ‘remoteness’ of Manus Island to a seemingly equivalent ‘remote’ location in 
Australia), it is telling that the benchmark location specified in the coroner’s decision 
is one where the majority of the permanent population are Aboriginal and Torres 
Strait Islander people.140 This particular standard thus equates the care that the 
Australian Government owes to refugees in ‘offshore’ detention to that of Indigenous 
people in Australia, people who have been the overt target of racialised practices of 
state violence, incarceration, and dispossession, and who consequently have lower 
health outcomes and life expectancies than non-Indigenous people in Australia. 
Research has shown that First Nations people are more likely to experience health 
complications due to factors such as chronic state underfunding of health facilities in 
remote areas and institutionalised medical racism.141 That the coroner used this as the 
relevant legal comparison for determining legal responsibility is particularly telling 
of a settler colonial mentality that accepts and perpetuates differential treatment 
between different racialised groups, including implicitly invoking Indigenous health 
disadvantage to frame the permissible limits around medical care of expelled refugees 
under Australia’s extraterritorial asylum regime. It also occludes any consideration 
of the colonial, extractive histories that have created sites like the Nauruan hospital 
or a ‘remote health clinic in Cape York’ as ‘under-resourced’ or framed through the 
concept of ‘remoteness’.

Returning to the concept of the ‘medical border’ as infrastructure helps 
illuminate what these cases omit. In tightly focusing on the obligation of Australia, 
the cases have left the overall infrastructure of the medical border largely beyond 

139	 Inquest into the Death of Hamid Khazaei (n 13) 4 [19], 112 [473] (State Coroner Ryan).
140	 Ibid 4 [19]. In contrast, in the Inquest into the Death of Omid Masoumali (n 76), the same coroner 

accepted that refugees, who had been resettled in the Nauruan community (in this case, in the Nibok 
settlement) but who were still reliant on the Australian government and IHMS for their access to 
healthcare, were entitled to a standard of care that was broadly comparable to that available in the 
Nauruan community, in light of the different levels of care specified in the IHMS RPC Health Services 
Contract (n 136) and subsequent agreement: at 14–16 [59]–[63], 72 [369]. Again, tellingly, in considering 
the level of care required by such a standard, he accepted the medical evidence of doctors who opined 
that the care that Omid Masoumali had received was ‘inferior’ to what he ‘would have received in a rural 
setting in Australia’, including noting their evidence that ‘the level of care available on Nauru was inferior 
to that which could be provided on Thursday Island in Queensland’s Torres Strait’: at 72 [367]–[368].

141	 See generally John (n 49); Kathomi Gatwiri, Darlene Rotumah and Elizabeth Rix, ‘BlackLivesMatter 
in Healthcare: Racism and Implications for Health Inequity among Aboriginal and Torres Strait Islander 
Peoples in Australia’ (2021) 18(9) International Journal of Environmental Research and Public Health 
4399 <https://doi.org/10.3390/ijerph18094399>.
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scrutiny. While the conduct of IHMS has been deemed inadequate in certain 
cases, its underlying authority or enrolment in Australia’s extraterritorial asylum 
regime is placed beyond purview, and at times has even been shored up through 
the medical transfer cases. Indeed, it appears that medical transfer cases have 
increased, rather than challenged, the profit of private healthcare operators, 
with the Australian Government spending around AUD6.5 million in a two-year 
period in costs, specifically on transferring a few hundred refugees from Nauru to 
Australia for medical treatment.142 In this sense, the enactment of the medical border 
under Australia’s extraterritorial asylum regimes exceed economic efficiency 
or austerity logics, creating value in the suffering of refugees and using that to 
generate enormous profits for private enterprises at the expense of public funds, 
even in the face of litigation that seeks to reconfigure relations of responsibility 
and wrongdoing.

C   The Recording of Refugee Claim-Making, Resistance, and Refusal
Too often, strategic litigation challenging state denial of rights to refugees 

is dominantly portrayed through a ‘politics of rescue’, one that centres activist 
lawyers or doctors for their creative use of constitutional or torts law.143 Yet, it is 
politically necessary and empirically accurate to instead centre refugees themselves 
in accounts of strategic litigation. Such a reframing would characterise the actions 
of refugees as practices of refugee claim-making and resistance through law and 
legal processes, which enables refugees and asylum seekers to position themselves 
as political agents in struggles for rights, services, and protections.144 Courts then 
become important sites for the articulation, expansion, and/or denial of refugee 
legal claims, and legal doctrines structure the encounter between refugee claimants 
and the State seeking to deny their rights or expel them from its territory. The 
cases themselves also create an archive of refugee suffering, resistance, and claim-
making in the face of state hostility towards refugees.

In the context of Australian ‘medical transfer’ cases, these legal cases would 
not have been possible without the instructions or willingness of refugees, 
incarcerated within Australia’s extraterritorial asylum regime, to demand Australian 
responsibility and redress. Indeed, this willingness to initiate legal action needs 
to be situated within broader refugee campaigns and strategies of protest, non-
compliance, and survival in ‘offshore’ detention.145 Boochani, for example, narrates 

142	 Department of Immigration and Border Protection, Answer to Question on Notice to Senate Standing 
Committee on Legal and Constitutional Affairs, Supplementary Budget Estimates 2016–17 (17 October 
2016) <https://www.aph.gov.au/~/media/Committees/legcon_ctte/estimates/sup_1617/DIBP/QoN_
Answers/SE16-125.pdf>. 

143	 On the politics of rescue, see Tazzioli (n 15).
144	 On the claim-making practices of non-citizens, see, eg, Engin F Isin and Greg M Nielsen (eds), Acts of 

Citizenship (Zed Books, 2008); Minke Hajer and Christian Bröer, ‘We Are Here! Claim-Making and 
Claim-Placing of Undocumented Migrants in Amsterdam’ (2020) 7(4) European Journal of Cultural and 
Political Sociology 431 <https://doi.org/10.1080/23254823.2020.1774911>.

145	 See also Sara Dehm, ‘Outsourcing, Responsibility, and Refugee Claim-Making in Australia’s Offshore 
Detention Regime’ in Siobhán McGuirk and Adrienne Pine (eds), Asylum for Sale: Profit and Protest in 
the Migration Industry (PM Press, 2020) 57.
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his political refusal to access IHMS health services towards the end of his time on 
Manus, opting instead to be treated with traditional Manusian medical practices 
for an infected tooth.146

The ‘medical transfer’ cases themselves also provide a partial record (primarily 
through snippets of evidence from doctors) of such refugee refusal and non-
compliance with the infrastructure of state-orchestrated medical borders.147 To give 
but three examples: in a case concerning a refugee woman who had attempted 
suicide, the Court took note of her ‘documented lack of trust in the healthcare’ 
provided to her in Nauru, and her ‘perspective about its inadequacy’, as a basis 
for ordering the Australian Government to transfer her to ‘a location within 
Australia where all her medical and psychiatric conditions can be rapidly and 
comprehensively addressed’, and ‘where her trust in the treatment she receives 
is not, from her own perspective, impugned by her other experiences’.148 In the 
case concerning a 17-year-old Iranian boy diagnosed with suicidal ideations 
mentioned above, the court order similarly stipulated that Australia was obliged to 
transfer him from Nauru to a location where he could be provided with specialist 
medical treatment that was ‘not contracted by’ IHMS or the ABF.149 This stipulated 
excluding of treatment from IHMS or the ABF was in recognition of the fact that he 
required a ‘therapist he trusts and can establish a rapport with’ to facilitate effective 
treatment.150 Similarly, in another case concerning a 10-year-old boy suffering from 
chronic major depression including self-harm, the Court accepted as legitimate his 
mother’s refusal to allow him to be operated on in the Nauru hospital, on the basis 
of her lack of confidence in the medical care there.151

But the cases and their aftermath also show the limits of thinking about refugee 
health justice through the lens of service delivery, individual access to or refusal 
of medical care, or even through ‘a politics of rescue’ from ‘offshore’ detention.152 
Tellingly, after being transferred to Australia from Nauru or PNG, most refugees 
were placed in closed immigration detention (including so-called hotel detention, 
officially referred to as Alternative Places of Detention), or then eventually released 

146	 Behrouz Boochani, No Friend but the Mountains: Writing from Manus Prison (Pan Macmillan, 2019) 307.
147	 See, eg, CEU19 v Minister for Immigration, Citizenship and Multicultural Affairs (2019) 165 ALD 566, 

concerning a man in his early 30s with serious medical and psychiatric issues where the Court considered 
evidence of the applicant’s ‘apparent lack of cooperation’ with IHMS that was narrated through expert 
medical evidence as a symptom of his ‘illness’ in which his ‘disengagement from mental health services 
represents a marked deterioration in his condition’: at 570 [22]–[23] (Mortimer J). The medical evidence 
also notes that: ‘[The applicant] has been very clear in recent months that he does not feel mental health 
services, including admission to RPC-1, is helpful to him’: at 570 [23].

148	 EUB18 v Minister for Home Affairs [2018] FCA 1432, [29], [33] (Mortimer J).
149	 BAF18 (n 130) 122–3 [37] (Bromberg J).
150	 Ibid.
151	 AYX18 (n 134) [14] (Perram J), where the Court rejected that the mother’s conduct was ‘part of the problem’. 
152	 This is not to discount the necessity of also mobilising around campaigns that aim to de-incarcerate 

refugees on the grounds of ill-health, or that frame immigration detention as a source of ill-health. For a 
powerful recent example, see Nicola Cocco et al, ‘Doctors Should Not Declare Anyone Fit to Be Held in 
Immigration Detention Centres’, Border Criminologies (Blog Post, 18 March 2024) <https://blogs.law.
ox.ac.uk/border-criminologies-blog/blog-post/2024/03/doctors-should-not-declare-anyone-fit-be-held>. 
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on a punitive cycle of short-term bridging visas.153 Many of them had to wait for 
prolonged periods to receive ongoing healthcare in Australia. In addition, for those 
who opted or are opting now to pursue at times ‘elusive’ resettlement pathways to 
the US or New Zealand, their diagnosis at times presented an additional challenge 
that they needed to navigate when undergoing ‘health examinations’ in order to be 
granted resettlement visas. As a result, over time, refugees that did opt for medical 
transfer nonetheless engaged in this transfer process with a degree of suspicion. For 
instance, in September 2020, in light of the impacts of the COVID-19 pandemic 
border restrictions in delaying resettlement and medevac processes, a Somali 
refugee woman in Nauru expressed scepticism about what such a transfer would 
mean for her future: ‘I’ve been locked up now for seven years; I don’t want to go 
from jail to jail. I need freedom. I have waited on Nauru to be sent somewhere to 
be free. Australia would just be another jail for me.’154

The quote illustrates how refugees articulate the particular ‘confinement 
continuum’ of Australia’s asylum regime across its ‘offshore’ and ‘onshore’ guises, 
drawing a continuity between their experiences of punishment and exclusion on 
Nauru, PNG, and Australia, and insisting that the exclusionary and harmful impacts 
of medical borders extend across both guises.

V   CONCLUSION

Medical borders can kill and maim. This truth is all too apparent through the 
case study of Australia’s denial of decent healthcare to refugees and asylum seekers 
within Australia’s extraterritorial asylum regime. The analysis in this article 
demonstrates that, in order to undo the harms of medical borders, struggles for 
refugee justice must move beyond notions of refugee health justice as understood 
through ‘better service delivery’ or a ‘politics of rescue’. Rather, it is vital to 
recover and hold on to different anti-colonial histories and visions of what political 
communities can be beyond the ‘confinement continuum’ of contemporary state 
border practices.155 

153	 See Sara Dehm and Claire Loughnan, ‘Scores of Medevac Refugees Have Been Released from Detention. 
Their Freedom, though, Remains Tenuous’, The Conversation (online, 22 March 2021) <https://
theconversation.com/scores-of-medevac-refugees-have-been-released-from-detention-their-freedom-though-
remains-tenuous-156952>. Note though that some refugees were admitted to specialised intensive care 
treatment facilities for a period, by court order, before being transferred again to immigration detention.

154	 Saba Vasefi, ‘“I Need Freedom”: Refugees Approved for Resettlement Stranded on Nauru as Processing 
Stalls’, The Guardian (online, 13 September 2020) <www.theguardian.com/australia-news/2020/sep/13/i-
need-freedom-refugees-approved-for-resettlement-stranded-on-nauru-as-processing-stalls>. 

155	 Tazzioli (n 15). Such regional freedom of movement is in contrast to practices of migration as forced 
expulsion (that sees refugees expelled to PNG and Nauru, and then stuck in ‘confinement continuums’ 
under Australia’s extraterritorial asylum regime), or neoliberal mobility that valorises ‘demands for 
flexibility, adaptation and self-innovation’ (such as under Australia’s Pacific Worker Scheme for so-called 
‘low-skilled’ migrant workers), both of which use mobility politics but deny certain non-white people 
access to full forms of inclusion/membership in Australia: Anne McNevin, ‘Mobility and Its Discontents: 
Seeing beyond International Space and Progressive Time’ (2022) 40(5) Environment and Planning C 994, 
1002 <https://doi.org/10.1177/2399654419871966>.
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In the Australian context, this means centring both Pacific visions for a more 
just Oceania and recognition of First Nations sovereignty in Australia. Such 
visions are reflected, for example, in Samoa’s then Prime Minister Fiamē Naomi 
Mataʻafa’s call in 2023 for greater Pacific integration that includes free movement 
of all people in the region, without discrimination.156 Indeed, some Pacific and 
South Sea Islander community leaders have framed the creation of increased 
migration rights to Australia as a form of reparations for early 20th century colonial 
slavery and indentured labour in Australian cane fields.157 And while there is a risk 
in settler colonial contexts like Australia that calls for ‘migration as reparations’ 
or ‘migration as decolonisation’ may actually result in the intensification of 
Indigenous dispossession, including ongoing state projects to erase First Nations 
sovereignty,158 First Nations leaders and scholars in Australia have instead 
emphasised the kinship ties that traverse across Oceania, that create connections, 
sustain relations, and enable exchanges and that have long preceded and indeed 
now transcend the imposed borders of states like Australia. Crystal McKinnon, 
for example, has powerfully connected the struggles for First Nations justice to 
that of refugees to show how ‘colonial systems that force refugees and migrants 
into detention centers are the same ones that have violently oppressed the many 
Indigenous nations across what is now known as Australia’.159 

Heeding such long-standing calls that centre more equitable and just forms 
of free mobility within anti-colonial visions of Oceania, and connecting these 
justice demands to the denial of decent healthcare to refugees under Australia’s 
extraterritorial asylum regime, is not just an abstract imagining. Indeed, it 
could help reframe, and go some way toward undoing, the current harms to and 
‘stuckness’ of the tens of refugees who still remained in PNG after more than a 
decade of Australia’s re-establishment of its extraterritorial asylum regime, who 

156	 Matthew Knott, ‘Pacific Leader Calls for European Union-Style Free Movement across the Region’, 
The Sydney Morning Herald (online, 21 March 2023) <https://www.smh.com.au/politics/federal/pacific-
leader-calls-for-european-union-style-free-movement-across-the-region-20230321-p5ctvp.html>; Stephen 
Howes, ‘Free Movement of People within the Pacific: How?’, Samoa Observer (online, 16 March 2024) 
<https://www.samoaobserver.ws/category/op_ed/108440>. 

157	 It is beyond the scope of this article to trace the histories of these anti-colonial visions of freedom of 
movement within Oceania, including calls from early Independence leaders in the immediate period of 
decolonialisation in the 1970s that called on Australia to remove exclusionist and racially discriminatory 
barriers to Pacific Islanders and to allow greater freedom of movement in Oceania. See, eg, the Fijian 
Prime Minister Kamisese Mara’s criticism of Australia’s discriminatory migration policy in the early 
1970s: ‘“Bitter Experiences in Australia”: Fijian Leader’, Papua New Guinea Post-Courier (Port 
Moresby, 25 February 1972) 7; ‘Pacific Free Trade Closer’, The Canberra Times (Canberra, 26 February 
1972) 3; ‘Fiji Protests over Visa Restrictions’, The Canberra Times (Canberra, 25 March 1974) 1. 

158	 For an elaboration of this argument, see Sara Dehm, ‘Transnational Migration Law: Authority, 
Contestation, Decolonization’ in Peer Zumbansen (ed), The Oxford Handbook of Transnational Law 
(Oxford University Press, 2020) 683 <https://doi.org/10.1093/oxfordhb/9780197547410.013.31>. See 
also E Tendayi Achiume, ‘Migration as Decolonization’ (2019) 71(6) Stanford Law Review 1509.

159	 Crystal McKinnon, ‘Enduring Indigeneity and Solidarity in Response to Australia’s Carceral Colonialism’ 
(2020) 43(4) Biography 691, 700 <https://doi.org/10.1353/bio.2020.0101>.
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faced a dire humanitarian crisis in light of the complete withdrawal of any kind of 
support from either the Australian or PNG states, including health services.160 For 
now, paying attention to the legal techniques, rationalities, sites, and processes that 
make up medical border assemblages allows for appreciating the divergent ways 
that healthcare comes to be embedded in border regimes, at times used to further 
border control, at others to evidence border harms and configure new relations of 
responsibility and wrongdoing; and, most importantly, as new sites for refugee 
claim-making, refusal, and protest.   

160	 See Ben Doherty, ‘“The Wait Is Too Long”: The Refugees Left in PNG after a Decade in Australia’s 
Offshore Detention’, The Guardian (online, 17 March 2024) <https://www.theguardian.com/australia-
news/2024/mar/17/the-wait-is-too-long-the-refugees-left-in-png-after-a-decade-in-australias-offshore-
detention>.




