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SERIOUS HARM TO REPUTATION:  
EVOLUTION OR REVOLUTION?

DAVID ROLPH*

Serious harm to reputation has been an element of the cause of 
action in defamation across Australia, except for Western Australia, 
for under five years. Yet already, serious harm has had a significant 
effect on Australian defamation law. This article considers the actual 
and potential consequences of the introduction of serious harm. In 
doing so, it argues that serious harm represents more of a revolution 
than an evolution in Australian defamation law. This is particularly 
so because it impliedly abolishes the presumption of damage to 
reputation, which fundamentally changes the way in which reputation 
is conceived of, and protected by, the tort of defamation. Serious harm 
now brings forward consideration of the plaintiff’s reputation as a 
matter going to liability rather than deferring it as a matter going to 
damages and focuses on the actual impact on the plaintiff’s reputation 
rather than presuming harm. The effects of this revolution in thinking 
about reputation in defamation law will need to be carefully thought 
through in the years to come.

I   INTRODUCTION

It is not every day that an element is added to a cause of action. It is certainly not 
the case where the cause of action arises at common law and spans eight centuries. 
Yet this is what has happened recently in Australia, with the introduction of serious 
harm to reputation as a new statutory element in the cause of action for defamation.1 
Serious harm to reputation has already begun to have an impact on defamation 
law in Australia. The impact is both practical and doctrinal. It may be that the 
downturn in new filings in defamation claims in most Australian jurisdictions 
since the recent peak in 2020–21 is attributable, in part, to the introduction of the 

*	 Professor of Law, University of Sydney. The author would like to thank Professor Emeritus Barbara 
McDonald and Michaela Whitbourn, as well as the two anonymous referees, for their useful feedback. 
Any errors remain the author’s own.

1	 	Civil Law (Wrongs) Act 2002 (ACT) s 122A; Defamation Act 2005 (NSW) s 10A; Defamation Act 
2006 (NT) s 9A; Defamation Act 2005 (Qld) s 10A; Defamation Act 2005 (SA) s 10A; Defamation 
Act 2005 (Tas) s 10A; Defamation Act 2005 (Vic) s 10A. At the time of writing, Western Australia 
has not introduced a bill to incorporate serious harm to reputation as an element of the cause of action 
in defamation. In this article, a reference to the Defamation Act 2005 (NSW) is a reference to the 
corresponding section(s) in each Act unless otherwise stated.
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element of serious harm.2 The doctrinal consequences of introducing serious harm 
are also beginning to be explored. It has been suggested that significant aspects 
of the law relating to serious harm in Australia should be regarded as ‘settled’, 
given there is ‘a body of consistent authority at appellate level’ which already 
exists.3 In Lachaux v Independent Print Ltd (‘Lachaux’),4 the Supreme Court of 
the United Kingdom’s first detailed consideration of section 1 of the Defamation 
Act 2013 (UK),5 Lord Sumption rejected the suggestion that the introduction of 
serious harm, with its movement away from determining liability by reference to 
the inherent tendency of the words to a focus on the actual impact of the words on 
the plaintiff’s reputation, represented a revolution in the law of defamation.6 

This article respectfully takes issue with this characterisation of the impact 
of serious harm. It argues that the effect of the introduction of serious harm to 
reputation as an element of the cause of action in defamation has already been 
profound. A well-established consequence of the introduction of serious harm 
is the abolition of the presumption of damage to reputation. The presumption of 
damage to reputation pervaded the way in which the principles of defamation law 
conceived of, and protected, reputation. It allowed for the deferral of any real 
consideration of the plaintiff’s reputation until the assessment of damages. The 
abolition of the presumption of damage to reputation means that the actual impact 
of the defendant’s publication on the plaintiff’s reputation is now an element of 
the cause of action, necessary to establish liability. Even taken in isolation (to the 
extent that it can be), this fundamental change to the cause of action in defamation 
is sufficient to justify describing the introduction of serious harm as revolutionary. 
The impact of serious harm extends beyond this. The presumption of good 
reputation, to the extent that it ever existed, seems also to have been abrogated by 
the introduction of serious harm. More broadly, the role and relevance of the rules 
relating to the pleading of prior good and bad reputation, relevant to the assessment 
of damages, have been called into question by the introduction of serious harm. 
The element of serious harm squarely raises issues of causation as part of the 
plaintiff’s case as to liability, in a way which has never occurred before. Whilst 
some of the effects of the introduction of serious harm are reasonably well-settled, 
other potential effects have been canvassed or foreshadowed, but their status is 
still uncertain. This article does not purport to canvass all potential consequences 
of the introduction of serious harm, but instead focuses on the issues identified, 

2		 Michaela Whitbourn, ‘Defamation Boom Going Cold’, The Sydney Morning Herald (Sydney, 12 May 
2025) 10. See also Sommerville v Schieb (2024) 42 DCLR(NSW) 46, 56 [31] (Gibson DCJ).

3		 Bottrill v Graham [No 2] [2025] NSWDC 221, [36] (Gibson DCJ), citing MG v PJ [2025] QCA 99 
(‘MG’); Selkirk v Wyatt (2024) 302 FCR 541 (‘Selkirk’); Qu v Wilks [2023] VSCA 198.

4		 [2020] AC 612 (‘Lachaux’).
5	 Although an Act of the United Kingdom, it only applies in England and Wales. As to the relevant 

legislative provision in Scotland, see Defamation and Malicious Publication (Scotland) Act 2021 (Scot)  
s 1. There is no equivalent provision in Northern Ireland under the Defamation (Northern Ireland) Act 
2022 (NI).

6		 Lachaux (n 4) 624–5 [17].
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given that they already represent a substantial change to the existing law.7 Given 
the range of consequences already known or foreseen from the introduction of 
serious harm, though, it is difficult to characterise the introduction of serious harm 
as anything other than revolutionary, notwithstanding the fact that the full extent 
of its impact is not yet known.

II   SERIOUS HARM TO REPUTATION IN AUSTRALIAN 
DEFAMATION LAW

To appreciate the revolutionary effect of serious harm on Australian defamation 
law, it is necessary to understand the existing common law its introduction affects. 
At common law, there were three elements to the tort of defamation: defamatory 
meaning, identification and publication.8 To establish liability for defamation, a 
plaintiff had to establish that the defendant published defamatory matter about the 
plaintiff. Having done this, two presumptions arose in favour of the plaintiff: the 
presumption of falsity and the presumption of damage to reputation.9 For present 
purposes, it is the latter presumption which is important. It was no part of the 
plaintiff’s claim as to liability for defamation that the plaintiff had to prove any 
actual damage to their reputation. The violation of the right to reputation was itself 
the wrong, giving rise to an entitlement to damages.10 The presumption of damage 
to reputation was irrebuttable.11 The principal place in a defamation trial in which 
the actual impact, if any, of the defendant’s publication on the plaintiff’s reputation 
was considered was during the assessment of damages, at a comparatively late 
stage in the proceedings. This was the position which pertained across Australia 
prior to the introduction of serious harm.

The serious harm provision, which was introduced in Australia as part of Stage 
1 of the recent reforms to the Model Defamation Provisions,12 was consciously 
modelled on section 1 of the Defamation Act 2013 (UK), which applies in England 

7		 For further discussion of the potential consequences of the introduction of the serious harm requirement, 
see David Rolph, ‘A Serious Harm Threshold for Australian Defamation Law’ (2022) 51 Australian Bar 
Review 185, 202–7 <https://doi.org/10.2139/ssrn.4154802> (‘A Serious Harm Threshold’).

8		 Grant v Torstar Corporation [2009] 3 SCR 640, 658 (McLachlin CJ); Newman v Whittington [2022] 
NSWSC 249, [8] (Sackar J) (‘Newman’); Cooper v Nine Entertainment Co Pty Ltd (2023) 169 ACSR 
584, 591 [17] (McElwaine J).

9		 As to the presumption of damage to reputation, see further below the discussion in Part III. There is no 
presumption of damage to feelings: see Ell v Milne [No 8] [2014] NSWSC 175, [77] (McCallum J) (‘Ell 
[No 8]’); David Rolph, Rolph on Defamation (Thomson Reuters, 2nd ed, 2024) 458–61 [16.30].

10		 Ratcliffe v Evans [1892] 2 QB 524, 528–9 (Bowen LJ). See also Wisdom v Brown (1885) 1 TLR 412; 
Rolph, Rolph on Defamation (n 9) 458–61 [16.30].

11		 Selkirk (n 3) 563 [91] (Besanko J).
12		 Civil Law (Wrongs) Amendment Act 2021 (ACT); Defamation Amendment Act 2020 (NSW); Defamation 

Legislation Amendment Act 2025 (NT); Defamation (Model Provisions) and Other Legislation 
Amendment Act 2021 (Qld); Defamation (Miscellaneous) Amendment Act 2020 (SA); Defamation 
Amendment Act 2021 (Tas); Justice Legislation Amendment (Supporting Victims and Other Matters) Act 
2020 (Vic). See also Rolph on Defamation (n 9) 62–3 [3.80].
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and Wales.13 This statutory provision in turn built upon two significant common 
law developments in the United Kingdom (‘UK’).14

The first development15 was the recognition by the Court of Appeal in Jameel 
(Yousef) v Dow Jones & Co Inc (‘Jameel’) of a doctrine variously known as the 
Jameel principle, Jameel abuse or the principle of proportionality.16 The Court held 
that where there was no real or substantial tort within the jurisdiction, such that 
there was a gross disproportion between the vindication of the rights likely to 
be secured in litigation and the direct and indirect costs likely to be incurred in 
securing that vindication, the court may permanently stay the proceedings as an 
abuse of process.17 Such a step would be necessary to protect the administration of 
justice. Although the Jameel principle was not specific to defamation law, it had 
particular application to such cases, given that the lack of doctrinal impediments 
made it easy to litigate trivial or marginal defamation claims.18

By contrast, the second important common law development was specific to 
defamation law. This was the recognition of a minimum threshold of seriousness.19 
In Thornton v Telegraph Media Group Ltd (‘Thornton’), Tugendhat J reviewed 
the multifarious tests for what is defamatory and concluded that in order to be 
defamatory, it was not sufficient that the matter tended to cause any harm to the 
plaintiff.20 Rather, the plaintiff had to surmount a minimum threshold of seriousness 
by proving that the matter tended to cause substantial harm to their reputation.21

In Lachaux, Lord Sumption emphasised that not only was section 1 of the 
Defamation Act 2013 (UK) informed by these two common law developments, but 
also that this provision was intended to raise the threshold of what a plaintiff had to 
prove to establish liability for defamation, from substantial harm to serious harm.22 
In doing so, his Lordship held that, for the purpose of serious harm, it was not just 
the meaning of the words but the actual impact of the publication on the plaintiff’s 
reputation which was important.23

Although the serious harm provision in Australia is based on section 1 of the 
Defamation Act 2013 (UK), there are important differences between the provisions 
and their respective contexts. Section 1 of the Defamation Act 2013 (UK) 
incorporates serious harm into the issue of whether a statement is defamatory.24 
Moreover, it does so in a negative way. For the purposes of the section, a statement 

13		 See above n 5.
14		 Lachaux (n 4) 621 [7] (Lord Sumption).
15		 Ibid 621 [8].
16	 [2005] QB 946 (‘Jameel’).
17		 Ibid 970 [70] (Lord Phillips MR).
18		 Ames v Spamhaus Project Ltd [2015] 1 WLR 3409, 3418–20 [33]–[36] (Warby J) (‘Ames’). See also 

Rolph, ‘A Serious Harm Threshold’ (n 7) 187.
19		 Lachaux (n 4) 621 [9] (Lord Sumption).
20	 [2011] 1 WLR 1985.
21		 Ibid 2009–10 [95]–[96] (Tugendhat J).
22		 Lachaux (n 4) 623 [12]. See also David v Gabriel [2016] EWHC 2799 (QB), [22] (Sir David Eady).
23		 Lachaux (n 4) 623 [12].
24		 Ames (n 18) 3423 [49] (Warby J); Daryanani v Ramnani [2017] EWHC 183 (QB), [9] (Sir David Eady); 

ibid 624 [16]; Rader v Haines [2022] NSWCA 198, [17] (Brereton JA) (‘Rader’); Banks v Cadwalladr 
[2023] KB 524, 542 [42] (Warby LJ) (‘Banks’).
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will not be defamatory unless the plaintiff proves that the statement has caused, or 
is likely to cause, serious harm to reputation.25 By contrast, the equivalent provision 
in Australia makes serious harm to reputation a separate element of the cause of 
action in defamation, unconnected to the issue of whether the matter is defamatory 
or not.26 The treatment of serious harm as an element of the cause of action, 
rather than an aspect of whether the matter is defamatory, may have important 
consequences for the impact of serious harm on other aspects of defamation law 
in Australia.

There are also important differences in the contexts in which the respective 
serious harm provisions were enacted. Whilst section 1 of the Defamation Act 
2013 (UK) was informed by, and built upon, the two lines of authority from Jameel 
and Thornton, those common law developments had a more mixed reception from 
Australian courts.27 Prior to the introduction of serious harm, there had been a 
growing acceptance of Jameel in Australian law, with its strong endorsement from 
McCallum J in Bleyer v Google Inc.28 It still could not be confidently asserted that 
Jameel was a settled part of Australian law. The position of Thornton in Australian 
law was even more marginal. Again, the strongest endorsement of Thornton in 
Australia came from McCallum J in Kostov v Nationwide News Pty Ltd.29 However, 
there were equally strong criticisms of Thornton by Australian courts to the effect 
that either it did not alter the settled approach to determining defamatory meaning 
or that the threshold of seriousness was low.30 Whilst section 1 of the Defamation 
Act 2013 (UK) built upon Jameel and Thornton, this common law basis for the 
serious harm provision was largely absent in Australian law.

Further aspects of the differences in context between jurisdictions might be 
noted. In Australia, the introduction of serious harm occurred at the same time as 
the repeal of the defence of triviality. This defence was a unique creation of New 
South Wales defamation law,31 exported nationwide when the national, uniform 
defamation laws were introduced.32 There is no analogous defence to defamation 
in the UK. Another contrast is that the UK has the Human Rights Act 1998 (UK), 
which gives domestic effect to the European Convention on Human Rights.33 It is 

25		 Banks (n 24) 543 [46] (Warby LJ). See also Rolph, ‘A Serious Harm Threshold’ (n 7) 202: ‘a superadded, 
albeit negative, test for what is defamatory’.

26		 Rader (n 24) [17] (Brereton JA); Selkirk (n 3) 553 (Besanko J). See also Dalas v White [2025] VCC 1410, 
[374] (Judge Clayton) (‘Dalas’).

27		 See Rolph, ‘A Serious Harm Threshold’ (n 7) 188 and the cases cited therein.
28		 (2014) 88 NSWLR 670, 680–1 [56]–[59], [62].
29		 (2018) 97 NSWLR 1073, 1080 [37].
30		 See, eg, Lesses v Maras (2017) 128 SASR 292, 317–18 [125] (Blue, Parker and Hinton JJ); Armstrong v 

McIntosh [No 2] [2019] WASC 379, [75]–[83] (Le Miere J); Armstrong v McIntosh [No 4] [2020] WASC 
31, [112] (Le Miere J).

31	 	Slander and Libel Act 1847 (NSW) s 2 (repealed).
32		 Civil Law (Wrongs) Act 2002 (ACT) s 139D (repealed); Defamation Act 2005 (NSW) s 33 (repealed); 

Defamation Act 2006 (NT) s 30 (repealed); Defamation Act 2005 (Qld) s 33 (repealed); Defamation Act 
2005 (SA) s 31 (repealed); Defamation Act 2005 (Tas) s 33 (repealed); Defamation Act 2005 (Vic) s 33 
(repealed); Defamation Act 2005 (WA) s 33.

33	 Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature 4 
November 1950, 213 UNTS 221 (entered into force 3 September 1953).
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notorious that there is no constitutional or statutory protection of human rights in 
Australia at a national level or in most states.34

That section 1 of the Defamation Act 2013 (UK) was the model for the 
Australian serious harm provision is widely acknowledged in the Australian case 
law.35 Given similarities between section 1 of the Defamation Act 2013 (UK) and 
section 10A of the Defamation Act 2005 (NSW), English case law can provide 
guidance when applying section 10A.36 In particular, Lord Sumption’s judgment in 
Lachaux has been influential.37 However, Australian courts have also been astute 
to observe that some caution may be needed when considering English case law, 
given the differences between the wording of the statutory provisions and the 
broader context of the defamation laws of the respective jurisdictions.38

Although serious harm to reputation has only been an element of the cause 
of action in defamation in Australia for under five years,39 there is already a body 
of case law in existence, with certain principles reasonably well-settled. What 
follows, though, does not purport to be a comprehensive statement of the relevant 
principles relating to serious harm. The plaintiff needs to prove the actual impact 
of the defendant’s publication on their reputation.40 The inherent tendency of the 
words published to damage the plaintiff’s reputation is insufficient itself to establish 
the element of serious harm.41 Whilst a grave imputation is more likely to cause 
serious harm to a plaintiff’s reputation than a trivial one, even a grave imputation 
may not cause serious harm if there is no or negligible impact on the plaintiff’s 
reputation, such as if the audience is small or the recipients do not believe the 
statement.42 By electing to treat serious harm to reputation as an element of the 

34		 There is statutory protection of human rights in the Australian Capital Territory (Human Rights Act 2004 
(ACT)), Queensland (Human Rights Act 2019 (Qld)) and Victoria (Charter of Rights and Responsibilities 
Act 2006 (Vic)). For a consideration of the application of the Human Rights Act 2019 (Qld) to section 10A 
of the Defamation Act 2005 (Qld), see Peros v Nationwide News Pty Ltd [No 3] [2024] QSC 192, [92]–
[93] (Applegarth J) (‘Peros [No 3]’).

35		 Newman (n 8) [40] (Sackar J): ‘obvious genesis’; Mond v The Age Co Pty Ltd [2025] FCA 442, [367] 
(Wheelahan J) (‘Mond’): ‘inspired by, but is in different terms’. See also Rader (n 24) [8] (Brereton JA); 
Selkirk v Hocking [No 2] [2023] FCA 1085, [17] (O’Callaghan J) (‘Selkirk [No 2]’); Russell v Australian 
Broadcasting Corporation [No 3] (2023) 303 FCR 372, 417 [252] (Lee J); Deeming v Pesutto [No 3] 
[2024] FCA 1430, [519] (O’Callaghan J) (‘Deeming [No 3]’). See further Zimmerman v Perkiss (2022) 
39 DCLR(NSW) 160, 163 [2] (Gibson DCJ) (‘Zimmerman’); Scott v Bodley (2022) 40 DCLR(NSW) 14, 
18 [12] (Gibson DCJ); Randell v McLachlain [2022] NSWDC 506, [13] (Gibson DCJ); Martin v Najem 
(2022) 39 DCLR(NSW) 411, 423 [66] (Gibson DCJ).

36		 Selkirk [No 2] (n 35) [17] (O’Callaghan J); Deeming [No 3] (n 35) [520] (O’Callaghan J); MG (n 3) [74] 
(Flanagan JA). See also Georges v Georges (2022) 39 DCLR(NSW) 99, 104 [17] (Abadee DCJ).

37		 Newman (n 8) [51], [68] (Sackar J): ‘powerful and persuasive’.
38		 Ibid [67]–[68]: ‘no material difference’ and ‘slight differences’ but noting the effect of the Human Rights 

Act 1998 (UK).
39		 ‘Serious harm as an element of defamation is still in its infancy in Australia’: High Quality Jewellers Pty 

Ltd v Ramaihi [2022] VCC 1924, [22] (Judge Clayton) (‘High Quality Jewellers’).
40		 Rader (n 24) [19] (Brereton JA). See also Monroe v Hopkins [2017] 4 WLR 68, 72–3 [23] (Warby 

J) (‘Monroe’); Lachaux (n 4) 623 [14] (Lord Sumption); Soriano v Societe d’Exploitation de 
l’Hebdomadaire Le Point SA [2022] EWHC 1763 (QB), [6] (Collins Rice J) (‘Soriano’).

41		 Peros [No 3] (n 34) [82] (Applegarth J); MG (n 3) [95] (Flanagan JA). See also Dalas (n 26) [379] (Judge 
Clayton).

42		 Rader (n 24) [19], [24] (Brereton JA).
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cause of action in defamation rather than as an aspect of whether the matter is 
defamatory, the statutory serious harm provision in Australia makes it clear that 
serious harm is not concerned with the inherent tendency of the words but rather 
the actual impact of the matter on the plaintiff’s reputation.43

Serious harm is a question of fact.44 The plaintiff bears the onus of proof in 
respect of serious harm.45 It may be proven by direct evidence. It may also be 
proven by inference.46 Whether serious harm may be established by inference and 
whether direct evidence is unnecessary will depend upon the circumstances.47 A 
mass media publication of a grave imputation is an archetypal case where a court 
might infer serious harm to reputation,48 but the role of inferential reasoning in 
the proof of this element of the cause of action in defamation is not limited to 
such cases.49 Because serious harm is concerned with harm to reputation, injury to 
feelings is irrelevant to whether this element of the cause of action is established.50

What is meant by the word ‘serious’ is not defined in the defamation legislation. 
Although in Rader v Haines, dealing with section 1 of the Defamation Act 2013 
(UK), Brereton JA sought to locate ‘serious’ on a scale above ‘substantial’ but 
below ‘grave’,51 Basten AJA expressed reservations about an ‘exegesis’ on this 
adjective.52 His Honour’s observations on this point have commanded judicial 
support.53 This is consistent with the position under English defamation law, that 
‘serious’ is an ordinary English word which requires no further exposition.54

43		 Mond (n 35) [368] (Wheelahan J).
44		 Newman (n 8) [69] (Sackar J). See also Soriano (n 40) [7] (Collins Rice J).
45		 Newman (n 8) [47] (Sackar J); Selkirk v Hocking [2023] FCA 432, [5] (O’Callaghan J); Selkirk [No 2] 

(n 35) [18] (O’Callaghan J); Russell v S3@Raw Pty Ltd [No 3] (2024) 307 FCR 444, 450 (Meagher 
J); Deeming [No 3] (n 35) [521] (O’Callaghan J). See also Ames (n 18) 3424 [55] (Warby J); George v 
Cannell [2021] 4 WLR 145, 161 [117] (Saini J) (‘George’).

46		 Whittington v Newman [2024] NSWCA 27, [42], [48] (Leeming and Stern JJA, Simpson AJA) 
(‘Whittington’); Peros [No 3] (n 34) [79] (Applegarth J); MG (n 3) [91] (Flanagan JA). See, eg, Newman 
v Whittington [2025] NSWSC 275, [109] (Chen J) (online publications imputing support of, and close 
connection to, paedophiles); Mond (n 35) [402], [406], [409]–[412] (Wheelahan J). See also Sobrinho v 
Impresa Publishing SA [2016] EWHC 66, [47] (Dingemans J) (‘Sobrinho’); Lachaux (n 4) 627 [21] (Lord 
Sumption); Coker v Nwakanma [2021] EWHC 1011 (QB), [33] (Saini J); Soriano (n 40) [8] (Collins Rice 
J); Banks (n 24) 545 [55], 549 [67] (Warby LJ); Amersi v Leslie [2023] EWCA Civ 1468, [7] (Warby LJ).

47		 Deeming [No 3] (n 35) [524]–[525] (O’Callaghan J).
48		 Cooke v MGN Ltd [2015] 1 WLR 895, 904 [37] (Bean J) (‘Cooke’); Sobrinho (n 46) [46] (Dingemans J).
49		 Whittington (n 46) [43] (Leeming and Stern JJA, Simpson AJA). See also Rolph, ‘A Serious Harm 

Threshold’ (n 7) 197.
50		 Rader (n 24) [28] (Brereton JA); Peros [No 3] (n 34) [97] (Applegarth J). See also Cooke (n 48) 903 [30] 

(Bean J); Theedom v Nourish Trading [2015] EWHC 3769 (QB), [15] (Judge Moloney) (‘Theedom’); 
Sobrinho (n 46) [46] (Dingemans J); Monroe (n 40) 79 [67] (Warby J).

51		 Rader (n 24) [27] (Brereton JA). This approach to the definition of ‘serious’ has been endorsed in High 
Quality Jewellers (n 39) [16], [108] (Judge Clayton).

52		 Rader (n 24) [91] (Basten AJA).
53		 Selkirk [No 2] (n 35) [30]–[31] (O’Callaghan J); Peros [No 3] (n 34) [95] (Applegarth J); MG (n 3) 

[83] (Flanagan JA); Mond (n 35) [373], [408] (Wheelahan J): ‘open-textured phrase’ and ‘no precise or 
universal test’. See also Mannoun v Ristevski (2024) 44 DCLR(NSW) 19, 24 [16] (Gibson DCJ).

54		 See, eg, Brett Wilson LLP v Persons Unknown [2016] 4 WLR 69, 76 [30] (Warby J); Theedom (n 50) [27] 
(Judge Moloney); Sobrinho (n 46) [46] (Dingemans J); Alexander-Theodotou v Konis [2019] EWHC 956 
(QB), [59] (Warby J) (‘Alexander-Theodotou’).
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When determining serious harm, relevant factors may include: the gravity of 
the defamation; the extent of publication; the identity of the publisher; the identity 
of the recipients; and the permanence or transience of the publication.55 The relevant 
factors cannot be stated exhaustively, still less can there be, or ought there be, a 
checklist of them.56 Whether serious harm has been established must be determined 
in light of all of the circumstances of the case.57 Although the scale of publication 
is a relevant factor, it has been repeatedly stated that whether the plaintiff has 
established serious harm to reputation is not a ‘numbers game’.58 Serious harm 
may be done to a plaintiff’s reputation even if there is limited publication.59

III   SERIOUS HARM AND THE PRESUMPTION OF DAMAGE 
TO REPUTATION

The introduction of the element of serious harm to reputation now requires a 
plaintiff to demonstrate the actual impact of the defendant’s publication on their 
reputation. The revolutionary nature of serious harm to reputation then is difficult 
to deny. This is because one of the accepted consequences of the introduction of 
serious harm to reputation, which necessarily flows from requiring a plaintiff to 
prove actual impact on their reputation, is the implied abolition of the presumption 
of damage to reputation.60 On any view, this is a significant change to the law of 
defamation.

To appreciate the impact of the introduction of serious harm, the role of the 
presumption of damage to reputation in defamation at common law needs to be 
understood. At common law, a distinction was drawn between libel and slander. 
Libel, being broadly defamation in a permanent form, was actionable per se. 
Damage to the plaintiff’s reputation was presumed.61 The plaintiff did not have to 

55		 Peros [No 3] (n 34) [57]–[72] (Applegarth J); Deeming [No 3] (n 35) [527], [529] (O’Callaghan J). See 
also Soriano (n 40) [8] (Collins Rice J). See further Rolph, ‘A Serious Harm Threshold’ (n 7) 197–8.

56		 Mond (n 35) [371] (Wheelahan J).
57		 Peros [No 3] (n 34) [56], [85] (Applegarth J). See also High Quality Jewellers (n 39) [17] (Judge 

Clayton); Setia v Haanji Pty Ltd [2025] VCC 44, [81] (Judge Clayton) (‘Setia’).
58		 Selkirk [No 2] (n 35) [20] (O’Callaghan J); Deeming [No 3] (n 35) [528] (O’Callaghan J). See also Mardas 

v New York Times Co [2008] EWHC 3135 (QB), [15] (Eady J); Sobrinho (n 46) [47] (Dingemans J);  
Turley v Unite the Union [2019] EWHC 3547 (QB), [109] (Nicklin J); George (n 45) 161 [118] (Saini J): 
‘not merely an arithmetical test’.

59		 Selkirk [No 2] (n 35) [20] (O’Callaghan J); Deeming [No 3] (n 35) [528] (O’Callaghan J). See also 
Sobrinho (n 46) [47] (Dingemans J); Dhir v Saddler [2017] EWHC 3155 (QB), [54] (Nicklin J).

60		 Lachaux (n 4) 626 [20] (Lord Sumption); Newman (n 8) [69] (Sackar J); Selkirk [No 2] (n 35) [18] 
(O’Callaghan J); Selkirk (n 3) 563 (Besanko J); Peros [No 3] (n 34) [51]–[52], [102] (Applegarth J).

61		 Shevill v Presse Alliance SA [1996] AC 959, 983 (Lord Jauncey); Berezovsky v Michaels [2000] 1 WLR 
1004, 1012 (Lord Steyn); Jameel (n 16) 959, 961–2 [37] (Lord Phillips MR); Bristow v Adams [2012] 
NSWCA 166, [20]–[33] (Basten JA); Roberts v Prendergast [2014] 1 Qd R 357, 364 [38]–[40] (Gotterson 
JA); Ames (n 18) 3420 [39] (Warby J). A plaintiff was not compelled to rely upon the presumption of 
damage to reputation but could adduce specific evidence of the impact of the defendant’s publication 
on their reputation as a matter relevant to the assessment of damages: Bishop v New York Times Co 135 
NE 845; 233 NY 446, 453–4 (1922); Mirror Newspapers Ltd v Fitzpatrick [1984] 1 NSWLR 643, 655 



2026	 Serious Harm to Reputation� 343

prove that their reputation was in fact damaged by the defendant’s publication.62 
Indeed, a plaintiff could receive substantial damages without ever having to 
demonstrate actual impact upon their reputation. Often, the largest component 
of an award of damages for non-economic loss in defamation cases reflected the 
injury to the plaintiff’s feelings occasioned by the defendant’s publication.63 By 
contrast, slander, being broadly defamation in a transient or an ephemeral form,64 
was not actionable per se but required proof of special damage. Yet even at common 
law, there were exceptions to this rule. If the defendant’s statement imputed to the 
plaintiff a crime, a contagious or infectious disease or unfitness in their office, 
profession, business or trade, then such a slander was actionable per se.65

The presumption of damage to reputation in libel was settled by the courts in 
the seventeenth century.66 Importantly, this development occurred before licensing 
of the press by the State fell into abeyance in the 1690s and the printed word – 
the newspaper, the magazine, the novel – began to proliferate in everyday life 
in the eighteenth century.67 For over three centuries, most defamation cases have 
involved publications which would be classified as libels. Defamation cases 
arising out of slanders are not unknown but are comparatively rare. Because of 
this, the principles of defamation law have occurred principally by reference to 
cases involving publications which would be classified as libels. Consequently, the 
presumption of damage to reputation has been embedded in the development of the 
common law of defamation for a long time.

This has been magnified in Australia. In its largest defamation jurisdiction, 
New South Wales, the distinction between libel and slander was abolished in 
1847.68 Prior to the introduction of the national, uniform defamation laws, several 
other jurisdictions had abolished the distinction between libel and slander.69 This 
became the position across Australia under the national, uniform defamation 

(Samuels JA). There is no presumption of damage to feelings: see Ell [No 8] (n 9) [77] (McCallum J); 
Rolph, Rolph on Defamation (n 9) 458–61 [16.30].

62		 McCarey v Associated Newspapers Ltd [No 2] [1964] 2 QB 86, 108 (Diplock LJ); Cerutti v Crestside Pty 
Ltd [2016] 1 Qd R 89, 108 (Applegarth J).

63		 Broome v Cassell & Co Ltd [1972] AC 1027, 1125 (Lord Diplock); Carson v John Fairfax & Sons Ltd 
(1993) 178 CLR 44, 104–5 (McHugh J).

64		 As to the working definitions of the terms ‘libel’ and ‘slander’, see Thorley v Lord Kerry (1812) 4 
Taunt 355; 128 ER 367, 371 (Mansfield CJ); Monson v Tussauds Ltd [1894] 1 QB 671, 692 (Lopes LJ); 
Meldrum v Australian Broadcasting Co [1932] VLR 425, 435 (Mann J); Wainer v Rippon [1980] VR 129, 
131 (O’Bryan J); Mickelberg v 6PR Southern Cross Radio Pty Ltd (2001) 24 WAR 187, 188 (Hasluck J) 
(‘Mickelberg’).

65		 Mickelberg (n 64) 188–9 (Hasluck J). See generally Richard Parkes et al, Gatley on Libel and Slander 
(Sweet & Maxwell, 13th ed, 2022) ch 5. There was also a statutory slander actionable per se – the 
imputation of unchastity in a woman: see Slander of Women Act 1891 (UK). However, this was repealed 
by section 14 of the Defamation Act 2013 (UK).

66		 King v Lake (1670) 145 ER 552, 553 (Hale CJ).
67	 See generally Rolph, Rolph on Defamation (n 9) 52–5 [3.40].
68		 Slander and Libel Act 1847 (NSW) s 1 (repealed).
69		 See, eg, Defamation Act 1901 (ACT) s 3 (repealed); Defamation Act 2001 (ACT) s 14 (repealed); Civil 

Law (Wrongs) Act 2002 (ACT) s 57 (repealed); Defamation Act 1912 (NSW) s 4 (repealed); Defamation 
Act 1974 (NSW) s 8 (repealed); Defamation Act 1938 (NT) s 2 (repealed); Defamation Act 1889 (Qld) s 5 
(repealed); Defamation Act 1957 (Tas) s 9 (repealed).
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laws.70 In Australia, it is unnecessary for a plaintiff to prove special damage in 
any defamation case, irrespective of whether the publication would have been 
classified as libel or slander. The presumption of damage to reputation applies to 
all cases of defamation.

The entrenchment of the presumption of damage to reputation in Australian 
defamation law is broad and deep. The abolition of it after such a long time is 
not an insignificant matter. The presumption of damage to reputation is neither 
a minor nor a discrete part of Australian defamation law. It informs how the tort 
of defamation conceives of, and protects, reputation. The tort of defamation is 
constituted around it. It pervades the principles of defamation law, most notably 
in relation to the assessment of damages. Previously, the plaintiff’s reputation was 
not really in issue until the assessment of damages. A plaintiff did not have to 
prove their reputation as a matter going to liability.71 A substantial body of case 
law relating to the assessment of damages developed about how to prove (or not to 
prove) the plaintiff’s reputation and the damage done to it. The introduction of the 
element of serious harm to reputation into the cause of action for defamation and 
its consequential abrogation of the presumption of damage to reputation has meant 
that an assessment of damage to the plaintiff’s reputation is no longer deferred to 
the final phase of the defamation trial, when damages for defamation are assessed. 
Instead, proof of the actual impact of the defendant’s publication is a matter going 
to liability for defamation, to be addressed at the outset of the proceedings. This is a 
fundamental shift in the treatment of reputation in defamation law: from presumed 
to actual; from a matter relevant to damages to a matter relevant to liability. Such 
a change is not evolutionary.

Since the introduction of the serious harm requirement, it has been widely 
accepted that the plaintiff has to prove the actual impact of the defendant’s 
publication on their reputation.72 This is a question of fact. The plaintiff is entitled 
to adduce evidence to establish serious harm to reputation. The defendant is also 
entitled to adduce evidence to rebut the plaintiff’s case as to serious harm.73 It 
could hardly be otherwise, as the plaintiff’s reputation and whether there has been 
serious harm done to it by the defendant’s publication is the very matter in issue, 
as an element of liability for defamation. This differs from the defence of triviality, 
which was repealed when the serious harm requirement was introduced. The 
defence of triviality was not confined to serious harm but any harm to reputation. 
As a defence, the onus of disproving the likelihood of harm lay with the defendant. 
As Sackar J noted in Newman v Whittington, the presumption of damage made 

70		 Civil Law (Wrongs) Act 2002 (ACT) s 119; Defamation Act 2005 (NSW) s 7(1); Defamation Act 2006 
(NT) s 6(1); Defamation Act 2005 (Qld) s 7(1); Defamation Act 2005 (SA) s 7(1); Defamation Act 2005 
(Tas) s 7(1); Defamation Act 2005 (Vic) s 7(1); Defamation Act 2005 (WA) s 7(1).

71		 As Eady J observed in Multigroup Bulgaria Holding AD v Oxford Analytica Ltd [2001] EWHC 582 (QB), 
[22], it is not the case, at common law, that ‘an individual human being has to surmount a preliminary 
hurdle in order to bring defamation proceedings by showing an established reputation’. This view was 
endorsed as making ‘sound sense’ by the Court of Appeal in Jameel (n 16) 959–60 [28].

72	 	Lachaux (n 4) 623 [14] (Lord Sumption); Rader (n 24) [19] (Brereton JA); Peros [No 3] (n 34) [79] 
(Applegarth J).

73		 Alexander-Theodotou (n 54) [59] (Warby J).
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it difficult for a defendant to negative the likelihood of any harm to reputation.74 
As Applegarth J pointed out in Peros v Nationwide News Pty Ltd [No 3] (‘Peros 
[No 3]’), the plaintiff’s actual reputation, particularly if bad, was not a relevant 
circumstance of publication for the purposes of the defence of triviality.75 Thus, 
the case law on the defence of triviality is unlikely to be of assistance when 
approaching the treatment of reputation for the purposes of serious harm. There 
is a well-developed body of case law on the treatment of good and bad reputation 
in the assessment of damages for defamation, which may or may not be useful for 
the purposes of determining serious harm. For present purposes, it is sufficient to 
note that all of those principles were developed in the context where damage to 
reputation was presumed.

IV   SERIOUS HARM AND CAUSATION

It is not only proof of actual impact on the plaintiff’s reputation which has been 
introduced into liability for defamation through the serious harm requirement. The 
enactment of serious harm to reputation as an element of the cause of action in 
defamation has had a further profound effect on Australian defamation law. It has 
introduced causation into the question of liability for defamation.76

Again, to appreciate how profound the change brought about by the introduction 
of the statutory element of serious harm is, it is necessary to have regard to the 
place of causation in defamation law prior to its enactment. Because damage to 
reputation was presumed, the violation of the right to reputation giving rise to an 
entitlement to damages, which were often substantial, questions of causation rarely 
arose in relation to liability.77 To the extent issues of causation were considered, 
general principles equally applicable to other torts were articulated and applied. 
It is insufficient for the plaintiff to prove that the defendant’s conduct may have 
been a cause of the damage suffered by the plaintiff. The plaintiff has to prove 
that the defendant’s conduct was a cause, or a materially contributing factor, to 
the damage suffered on the balance of probabilities.78 However, the plaintiff does 
not need to prove that the defendant’s conduct was the sole cause of the plaintiff’s 
harm.79 Issues of causation were not unknown in defamation law but arose only 

74		 Newman (n 8) [45]–[46] (Sackar J).
75		 Peros [No 3] (n 34) [56] (Applegarth J). See also Morosi v Mirror Newspapers Ltd [1977] 2 NSWLR 

749, 800 (Moffitt P, Hope and Reynolds JJA) (‘Morosi’); Chappell v Mirror Newspapers Ltd (1984) 
Aust Torts Reports ¶80-691, 68,946–8 (Moffitt P) (‘Chappell’); King and Mergen Holdings Pty Ltd v 
McKenzie (1991) 24 NSWLR 305, 310–11 (Mahoney JA); Jones v Sutton (2004) 61 NSWLR 614, 621 
(Beazley JA).

76		 See, eg, Peros [No 3] (n 34) [46], [98] (Applegarth J). ‘Section 10A is plainly couched in causative 
language’: MG (n 3) [86] (Flanagan JA). Section 1 of Defamation Act 2013 (UK) ‘uses the language of 
causation prominently’: Soriano (n 40) [10] (Collins Rice J). See also Tewari v Khetarpal [2022] EWHC 
2066 (QB), [39] (Collins Rice J).

77		 ‘Proof of causation is aided by the common law’s presumption that a defamatory publication causes 
damage to reputation’: Peros [No 3] (n 30) [101] (Applegarth J).

78		 Jensen v Nationwide News Pty Ltd [No 13] [2019] WASC 451, [492] (Quinlan CJ) (‘Jensen’).
79		 Kunoth-Monks v Healy [2013] NTSC 74, [47] (Mildren AJ) (‘Kunoth-Monks’); ibid [491].
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sporadically, largely in particular contexts and not always conceived of distinctly 
in terms of causation but were often discussed in terms specific to defamation, 
which is not uncommon for this peculiar tort.

One context in which issues of causation arise in defamation law is in relation to 
damages for economic loss. In most defamation cases, damages for non-economic 
loss, comprising damage to reputation and injury to feelings, assessed globally, 
are the only damages sought and awarded. Yet it is always open to the plaintiff to 
seek damages for economic loss as a result of the defamatory publication. Where 
a plaintiff wishes to recover damages for economic loss, questions of causation 
may arise, as the plaintiff will need to plead and prove a causal entitlement to such 
damages.80 It should be noted, though, the claims for damages for economic loss 
are not routine in defamation cases.

Another area in which issues of causation arise is in relation to liability for 
republication.81 In defamation, as with other torts, the starting point is that the 
defendant is liable for their own tort but not the tort of others.82 Thus, a defendant 
is liable for their own publication of the defamatory matter but not the publication 
of the defamatory matter by third parties.83 The independent act of a third party 
in republishing the defendant’s defamatory matter is sometimes conceived of as 
a novus actus interveniens, breaking the chain of causation.84 A defendant may 
be liable for third party republication if that republication is the natural and 
probable consequence of the defendant’s original publication,85 suggesting that the 
republication is not too remote from the defendant’s tortious conduct and within 
the scope of their causal responsibility. It should also be noted that the issue of 
republication is not regularly litigated in defamation cases.

Outside of damages for economic loss and liability for republication, issues 
of causation do not regularly present themselves in defamation cases. The law in 

80		 Chakravarti v Advertiser Newspapers Ltd (1998) 193 CLR 519, 559–60 (Gaudron and Gummow JJ); 
Haertsch v TCN Channel Nine Pty Ltd [2010] NSWSC 182, [75] (Nicholas J); Al-Shennag v Statewide 
Roads Ltd [2010] NSWSC 760, [42] (McCallum J).

81		 Weld-Blundell v Stephens [1920] AC 956, 975 (Lord Dunedin) (‘Weld-Blundell’); Slipper v British 
Broadcasting Corporation [1991] 1 QB 283, 295–6 (Stocker LJ), 300 (Bingham LJ) (‘Slipper’); Nagle 
v Chulov [2001] NSWSC 9, [26] (Levine J); Sims v Wran [1984] 1 NSWLR 317, 320 (Hunt J); Palmer 
Bruyn & Parker Pty Ltd v Parsons (2001) 208 CLR 388, 426–7 [118] (Kirby J) (‘Palmer Bruyn & 
Parker’); Selecta Homes and Building Co Pty Ltd v Advertiser-Weekend Publishing Co Pty Ltd (2001) 
79 SASR 451, 476 [176] (Gray J) (‘Selecta Homes and Building Co’); Moodie v Strachan [2010] NZHC 
2030, [10]–[11] (Wild J). See also Riding v Smith (1876) 1 Ex D 91, 93 (Kelly CB), 95 (Pollock B).

82		 Peros [No 3] (n 34) [101] (Applegarth J).
83		 State Bank of New South Wales Ltd v Currabubula Holdings Pty Ltd (2001) 51 NSWLR 399, 408 (Giles 

JA) (‘State Bank of NSW’); Habib v Radio 2UE Sydney Pty Ltd [2009] NSWCA 231, [122], [124] 
(McColl JA) (‘Habib’).

84		 Ward v Weeks (1830) 7 Bing 211; 131 ER 81, 83 (Tindal CJ); Slipper (n 81) 295 (Stocker LJ), 300, 302 
(Slade LJ); Palmer Bruyn & Parker (n 81) 427 (Kirby J); State Bank of NSW (n 83) 408 (Giles JA); 
Habib (n 83) [122], [125] (McColl JA); Bracks v Smyth-Kirk (2009) 263 ALR 522, 548 (McColl JA).

85		 Weld-Blundell (n 81) 976 (Lord Dunedin); Cutler v McPhail [1962] 2 QB 292, 296 (Salmon J); Timms 
v Clift [1998] 2 Qd R 100, 106 (Pincus and Davies JJA, Mackenzie J); Palmer Bruyn & Parker (n 81) 
426–7 (Kirby J); Selecta Homes and Building Co (n 81) 476 (Gray J); Habib (n 83) [123] (McColl JA). 
See also Slipper (n 81) 300 (Bingham LJ). There are other bases upon which a defendant may be held 
liable for third party republication: see generally Speight v Gosnay (1891) 60 LJQB 231. See further 
Rolph, Rolph on Defamation (n 9) 202–4 [8.80].
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relation to causation in defamation is underdeveloped.86 This is demonstrated by 
the fact that courts when dealing with issues of causation in defamation cases still 
invoke the common sense test,87 notwithstanding the fact that this test has been 
displaced by a statutory test in civil liability legislation88 and has been heavily 
criticised by the High Court of Australia in personal injury cases.89 This tends to 
belie the suggestion made in defamation cases that the approach to causation in 
defamation will be no different from that in any other tort claim.90 

In beginning to think about causation in relation to serious harm, Australian 
courts have accepted that the statutory language of the provision encompasses past 
and future harm to reputation.91 They have also acknowledged that the starting 
point for determining causation in relation to serious harm is that the defendant 
is responsible for the damage done by their own publication but is not generally 
liable for damage caused by the publication of others.92 This is consistent with the 
approach taken prior to the introduction of the serious harm element.93 Australian 
courts have also begun to identify the difficulties of causation raised by the serious 
harm element. There may be a difficult issue with the plaintiff seeking to isolate 
the harm done to their reputation by the defendant’s publication where there are 
multiple publications of similar defamatory matter at the same time.94 There may be 
a difficult issue for a plaintiff establishing that the defendant’s publication caused 
serious harm to their reputation where, at the time of publication, the plaintiff 
already had a tarnished reputation.95

86		 Peros [No 3] (n 34) [104] (Applegarth J). See also Rolph, Rolph on Defamation (n 9) 269–70 [9.130].
87		 See, eg, Kunoth-Monks (n 79) [47] (Mildren AJ); Rayney v Western Australia [No 5] [2014] WASC 147, 

[36] (Edelman J); Chau v Australian Broadcasting Corporation [No 3] [2021] FCA 44, [128] (Rares J); 
De Kauwe v Cohen [No 4] [2022] WASC 35, [1057] (Le Miere J); Jensen (n 78) [491] (Quinlan CJ). The 
common sense test was accepted by the High Court of Australia as the applicable test for causation in 
negligence in March v E & M H Stramare Pty Ltd (1991) 171 CLR 506.

88		 Civil Law (Wrongs) Act 2002 (ACT) s 45; Civil Liability Act 2002 (NSW) s 5B; Civil Liability Act 2003 
(Qld) s 11; Civil Liability Act 1936 (SA) s 34; Civil Liability Act 2002 (Tas) s 13; Wrongs Act 1958 (Vic) 
s 51; Civil Liability Act 2002 (WA) s 5C. See also Adeels Palace Pty Ltd v Moubarak (2009) 239 CLR 
420, 440 [43]–[44] (French CJ, Gummow, Hayne, Heydon and Crennan JJ); Tapp v Australian Bushmen’s 
Campdraft & Rodeo Association Ltd (2022) 273 CLR 454, 471 [46] (Kiefel CJ and Keane J), 487 [101] 
(Gordon, Edelman and Gleeson JJ) (‘Tapp’).

89		 Allianz Australia Insurance Ltd v GSF Australia Pty Ltd (2005) 221 CLR 568, 596–7 (Gummow, Hayne 
and Crennan JJ); ACQ Pty Ltd v Cook (2009) 237 CLR 656, 661 (French CJ, Gummow, Heydon, Crennan 
and Bell JJ); Wallace v Kam (2013) 250 CLR 375, 385 (French CJ, Crennan, Kiefel, Gageler and Keane JJ); 
Tapp (n 88) 470–2 [45]–[49] (Kiefel CJ and Keane J), 487–8 [101] (Gordon, Edelman and Gleeson JJ).

90		 See, eg, Australian Consolidated Press Ltd v Ettingshausen (New South Wales Court of Appeal, 
Gleeson CJ, Kirby P and Clarke JA, 13 October 1993) 27 (Clarke JA); Midland Metals Overseas Pty 
Ltd v Christchurch Press Co Ltd [2002] 2 NZLR 289, 303 (Tipping J); Palmer Bruyn & Parker (n 81) 
426 [117] (Kirby J); Australian Broadcasting Corporation v McBride (2001) 53 NSWLR 430, 448 [97] 
(Fitzgerald AJA) (‘ABC v McBride’).

91		 See also Zimmerman (n 35) 166 [28] (Gibson DCJ).
92		 Peros [No 3] (n 34) [73] (Applegarth J); Deeming [No 3] (n 35) [522] (O’Callaghan J). See also Setia (n 

57) [99] (Judge Clayton).
93		 Associated Newspapers Ltd v Dingle [1964] AC 371, 410 (Lord Denning) (‘Dingle’).
94		 Peros [No 3] (n 34) [75] (Applegarth J); Deeming [No 3] (n 35) [523] (O’Callaghan J). See also 

Sivanathan v Vasikaran [2022] EWHC 2938 (KB), [56] (Collins Rice J).
95		 Peros [No 3] (n 34) [83] (Applegarth J).
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One feature of the case law on serious harm is the recognition that, due to the 
nature of reputational harm, it may be difficult for the plaintiff to establish harm 
to reputation by direct evidence. There may need to be caution in adopting the 
common law’s approach to proof of harm to reputation, important principally in the 
assessment of damages, to proof of the new statutory element of serious harm to 
reputation. This is because the presumption of damage to reputation was designed 
to facilitate proof of causation, based on a pragmatic recognition that it may be 
difficult for the plaintiff to adduce direct evidence of damage to reputation.96 Given 
that the presumption of damage to reputation has been abolished and supplanted by a 
requirement that the plaintiff provide the actual impact on their reputation, whether it 
is appropriate to transpose the previous approach to proof of harm to reputation to the 
new requirement of serious harm is open to question. In Mond v The Age Co Pty Ltd, 
Wheelahan J indicated that causation in the context of serious harm should not be 
too influenced by the approach adopted to harm to reputation when assessing general 
damages for defamation, which he characterised as ‘robust’.97 Instead, his Honour 
suggested that, given that the element of serious harm was concerned with the actual 
impact on the plaintiff’s reputation, the proper approach to causation of serious 
harm should be more closely aligned to proof of a causal entitlement to damages for 
economic loss. With respect, this approach seems to proceed on the sound basis that 
the introduction of the serious harm element should not allow ready recourse to an 
approach underpinning the presumption of damage to reputation, which previously 
applied, but requires something more of plaintiffs.

V   SERIOUS HARM AND GOOD AND BAD REPUTATION

One factor relevant to the issue of serious harm to reputation is the plaintiff’s 
reputation.98 It could hardly be otherwise. The Australian case law on the effects of 
the introduction of the element of serious harm to reputation on the cause of action 
in defamation has gone beyond the implied abolition of the presumption of damage 
to reputation. Australian courts have also accepted that the introduction of serious 
harm has impliedly abolished the presumption of good reputation, to the extent that 
such a presumption in fact existed at common law.99 In this regard, Australian case 
law may have developed beyond the point at which English case law had arrived.100 
There is a body of principle about evidence of reputation relating to the assessment 
of damages for defamation. There is a live issue as to what extent this body of 
principle should apply to the determination of the serious harm requirement.

96		 Jameel (n 16) 960 [31] (Lord Phillips MR).
97	 Mond (n 35) [402] (Wheelahan J).
98		 Peros v Nationwide News Pty Ltd [No 2] (2024) 19 QR 321, 325 [7] (Applegarth J) (‘Peros [No 2]’); 

Peros [No 3] (n 34) [99] (Applegarth J).
99		 Selkirk (n 3) 563 (Besanko J); Peros [No 2] (n 98) 325 [6] (Applegarth J).
100	 Wright v McCormack [2024] KB 495, 513 [51] (Warby LJ); Bates v Rubython [2024] EWHC 2706 (KB), 

[10] (Eardley DHCJ); Blake v Fox [2025] EWCA Civ 1321, [24] (Warby LJ) (‘Blake’).
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Although the issue is important, the law relating to the admissibility of 
evidence of good and bad reputation in relation to the assessment of damages has 
been described as ‘not overburdened with authority’.101 It is not straightforward and 
judicial views have evolved over time.102 At common law, it was sometimes said 
that a plaintiff was presumed to have a good reputation. Whether a presumption of 
good reputation in fact existed is open to doubt.103 It is now accepted that a plaintiff 
may adduce evidence of good reputation, so long as it is evidence of general good 
reputation, not directed to specific incidents, and relates to the relevant sector of 
the plaintiff’s reputation.104 At common law, the plaintiff’s prior bad reputation 
is relevant to the assessment of damages for defamation. If the plaintiff had a 
bad reputation at the time of the defendant’s publication, they may not have had 
a reputation to lose.105 The defendant may mitigate the damages payable to the 
plaintiff by proving the plaintiff’s prior bad reputation.106 A similar approach has 
been adopted to the pleading of the plaintiff’s prior bad reputation in mitigation of 
damages, limited to general bad reputation in the relevant sector of the plaintiff’s 
reputation put in issue by the plaintiff in their defamation proceedings.107

In dealing with the element of serious harm, some, but not all, aspects may 
be transposed from the common law’s approach to evidence of reputation in the 
assessment of damages. In determining whether there has been serious harm 
to the plaintiff’s reputation, the evidence should relate to the relevant sector of 
the plaintiff’s reputation.108 The starting point is that the plaintiff’s reputation is 
neutral; the plaintiff is not presumed to have a good reputation. The plaintiff or 
the defendant or both should be at liberty to adduce evidence of the plaintiff’s 
reputation. In addition, the plaintiff does not need to prove that they had a prior 
good reputation before they can establish serious harm to reputation. If this were 
the true position, then only plaintiffs with unblemished reputations would have a 
cause of action in defamation.109 Nor is a plaintiff required to prove a pre-existing 
reputation amongst recipients of the publication before they can establish the 
serious harm element.110 Moreover, there is no general requirement that the plaintiff 
plead and particularise their prior reputation – good, bad or mixed – in relation to 

101		 O’Hagan v Nationwide News Pty Ltd (2001) 53 NSWLR 89, 90–1 [4] (Meagher JA) (‘O’Hagan’).
102		 Ibid 91 [5].
103		 Bickel v John Fairfax & Sons Ltd [1981] 2 NSWLR 474, 483 (Hunt J) (‘Bickel’); Selkirk (n 3) 563 [92] 

(Besanko J).
104		 Hobbs v C T Tinling & Co Ltd [1929] 2 KB 1, 46 (Greer LJ) (‘Hobbs’); Bickel (n 103) 483 (Hunt 

J); Anderson v Mirror Newspapers Ltd [No 2] (1986) 5 NSWLR 735, 737–8 (Hunt J) (‘Anderson’); 
O’Hagan (n 101) 91 [5] (Meagher JA).

105		 Scott v Sampson (1882) 8 QBD 491, 503 (Cave J); Plato Films Ltd v Speidel [1961] AC 1090, 1140 (Lord 
Denning) (‘Plato Films’).

106		 Chappell (n 75) 68,951 (Moffitt P); O’Hagan (n 101) 93 [16] (Stein JA).
107		 Hobbs (n 104) 17–18 (Scrutton LJ); Plato Films (n 105) 1123 (Viscount Simonds), 1131 (Lord Radcliffe), 

1140 (Lord Denning); Morosi (n 75) 801 (Moffitt P, Hope and Reynolds JJA); Chappell (n 75) 68,951 
(Moffitt P); Anderson (n 104) 738 (Hunt J); O’Hagan (n 101) 93, 95 [17], [26] (Stein JA); ABC v 
McBride (n 90) 435 [16] (Ipp AJA).

108		 Peros [No 3] (n 34) [67] (Applegarth J).
109		 Ibid [68] (Applegarth J).
110		 Lachaux (n 4) 628 [25] (Lord Sumption); ibid [69] (Applegarth J).
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serious harm.111 A plaintiff may think that there is a forensic advantage in pleading 
and particularising their prior reputation.112 For instance, the plaintiff may wish to 
establish positively a prior good reputation to facilitate proof that the defendant’s 
publication has caused, or is likely to cause, serious harm to reputation.113 The 
defendant should also be permitted to adduce evidence of the plaintiff’s prior 
bad reputation on the issue of serious harm.114 However, not every aspect of the 
common law’s approach to the treatment of reputation evidence should necessarily 
be transposed to the determination of the issue of serious harm. Consideration 
should be given as to the appropriateness of applying a given aspect of the common 
law’s treatment of reputation evidence in the context of the assessment of damages 
to the determination of serious harm. For instance, whether the parties should be 
limited to general reputation evidence when dealing with serious harm may be 
open to doubt. Such a constraint may make sense when assessing damages for a 
complete tort but may be less defensible when the issue is the actual impact on the 
plaintiff’s reputation as an element of liability.

VI   SERIOUS HARM AND THE RULE IN DINGLE

A difficult aspect of the treatment of reputation in the assessment of damages 
for defamation and whether it should apply to the determination of serious harm is 
the role of the rule in Associated Newspapers Ltd v Dingle (‘Dingle’).115 Broadly, 
the rule in Dingle prevents a defendant from relying on publications of similar 
defamatory matter by third parties when the damages the defendant should pay 
to the plaintiff fall to be assessed. There is authority in English case law that the 
rule in Dingle applies equally to serious harm.116 The issue is only beginning to be 
explored in the Australian case law.117

Part of the difficulty presented by the potential application of the rule in Dingle 
to the determination of serious harm is the uncertainty as to its precise juridical 
nature. In Lachaux, Lord Sumption stated that ‘[t]he effect of the Dingle rule is to 

111		 Birenbaum v H & A Nominees Pty Ltd [2025] FCA 1345, [8], [12] (Bromwich J) (‘Birenbaum’).
112		 Selkirk (n 3) 563 [95] (Besanko J).
113		 Birenbaum (n 111) [8], [11] (Bromwich J). See, eg, Mond (n 35).
114		 Selkirk [No 2] (n 35) [22], [24]–[26] (O’Callaghan J); Selkirk (n 3) 563–4 [96] (Besanko J); Peros [No 3] 

(n 34) [70]–[71], [83] (Applegarth J). See also Lachaux (n 4) 624 [16] (Lord Sumption); Banks (n 24) 546 
[58] (Warby LJ). The onus is on the defendant to establish the plaintiff’s bad reputation: Selkirk (n 3) 564 
[97] (Besanko J). However, see Hun v Aljazeera International (Malaysia) SDN BHD [2023] FCA 1103, 
[50] (McEvoy J).

115		 Dingle (n 93).
116		 Barron v Vines [2016] EWHC 1226 (QB), [24] (Warby J); Shakil-Ur-Rahman v ARY Network [2017] 4 

WLR 22, 24–5 [10]–[11] (Sir David Eady) (‘Shakil-Ur-Rahman’); Price v MGN Ltd [2018] 4 WLR 150 
(Warby J); Lachaux (n 4) [24] (Lord Sumption); Wright v McCormack [2021] EWHC 2671 (QB), [167] 
(Knowles J) (‘Wright’). However, see also Sobrinho (n 46) [49] (Dingemans J); Shakil-Ur-Rahman (n 
116) [13] (Sir David Eady); Napag Trading Ltd v Gedi Gruppo Editoriale SPA [2020] EWHC 3034 (QB), 
[55]–[57] (Jay J); Wright (n 116) [160]–[164] (Knowles J); Dyson v MGN Ltd [2023] EWHC 3092 (KB), 
[151] (Jay J).

117		 The Full Federal Court noted but did not decide the issue of the proper interaction between the rule in 
Dingle (n 93) and serious harm in Selkirk (n 3) 566 (Besanko J).
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treat evidence of damage to the claimant’s reputation done by earlier publications 
of the same matter as legally irrelevant to the question what damage was done by 
the particular publication complained of.’118

Expressed in this way, the rule in Dingle focuses on prior publications as 
evidence of damage to the plaintiff’s reputation. Because damage to reputation is 
now relevant both to serious harm, at the level of liability, and the assessment of 
damages and evidence may be admissible in relation to both issues, this articulation, 
by focusing on evidence of damage to reputation, supports transposing the rule in 
Dingle to the threshold issue of serious harm.

There are, however, other ways of expressing the rule in Dingle. In the same 
litigation but at a lower level, Warby J described the rule in Dingle thus:

where many have published words to the same or similar effect, it is not legitimate 
for a defendant to seek to reduce damages by proving the publications of the 
defendant or others, and inviting an inference that those other publications have 
injured the claimant’s reputation.119

This formulation of the rule in Dingle casts it in terms of the mitigation of 
damages. As Applegarth J pointed out in Peros [No 3], the first detailed consideration 
of the interaction of the rule in Dingle and serious harm, notwithstanding that it is 
well-established, the rule in Dingle is difficult to classify.120 It may be concerned 
with causation, proof of bad reputation in mitigation of damages or both.121 
Following an extensive review of the English authorities, Applegarth J concluded 
that the rule in Dingle did not render inadmissible other publications directed to the 
issue of causation of serious harm.122 The rule in Dingle was directed to mitigation 
of damages, not the novel element of the cause of action in defamation.

With respect, the approach of Applegarth J in Peros [No 3] should be preferred. 
The rule in Dingle does not exist in isolation. The rule in Dingle developed in the 
context of the common law of defamation where causation formed no part of the 
plaintiff’s case as to liability, where damage to reputation was presumed and where 
the actual impact, to the extent that it ever needed to be proven, was deferred 
until the assessment of damages in the final stage of the proceedings. That is not 
the same context which now pertains, where the plaintiff is required by statute to 
prove serious harm to reputation as a threshold, where the presumption of damage 
to reputation has been abolished.

The rule in Dingle makes sense in the context of the assessment of damages for 
a tort of defamation where damage to reputation is presumed. In such a context, 
it is entirely principled that a defendant who has been found to have defamed the 
plaintiff and who has failed to establish a defence should not, when it comes to 
assessing the damages payable, be able to point to publications by other persons 
who have not been sued to mitigate the damage done by the tort the defendant 
has committed. As Applegarth J observed in Peros [No 3], the mitigation of 

118		 Lachaux (n 4) 627 [24].
119		 Lachaux v Independent Print Ltd [2016] QB 402, 413 [15].
120		 Peros [No 3] (n 34) [114].
121		 Ibid [181]–[184].
122		 Ibid [248].
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damages is a ‘different, but related, context’.123 It is not self-evident that the rule 
in Dingle should be given controlling effect over the plaintiff’s proof of serious 
harm. Given that the legislature has introduced a new statutory element of serious 
harm to reputation to the tort of defamation, that the plaintiff is now required to 
demonstrate the actual impact of the defendant’s publication on their reputation to 
establish liability for defamation and the state of the plaintiff’s reputation is a fact 
relevant to this issue, it is unclear why, as a matter of principle, prior publications, 
particularly authoritative ones, should not be relevant to this inquiry.124

The fact that the rule in Dingle is well-established is, with respect, no answer 
when the legislature has enacted an entirely new element of the cause of action 
in defamation. An appeal to rationality or symmetry of legal principle125 or a 
reluctance to revisit apparently settled law do not seem to be adequate responses 
when the legislature, as it is entitled to do, has decided to reformulate the elements 
of liability in defamation. Not every existing principle relating to the treatment of 
reputation in the assessment of defamation damages can or should be integrated 
into the determination of serious harm. The rule in Dingle is one such example.126

VII   CONCLUSION

The introduction of the statutory element of serious harm to reputation into the 
cause of action in defamation raises a large number of issues.127 Some of these have 
already manifested themselves; some of these have been identified. Undoubtedly, 
further issues in relation to serious harm, as yet unforeseen, will arise in the future 
as the case law develops.

The common law method is undoubtedly incremental and evolutionary but 
legislative interventions in the common law can be revolutionary. The introduction 
of serious harm to reputation to Australian defamation law is one such legislative 
intervention. The implied abolition of the presumption of damage to reputation and 
the requirement that the plaintiff prove actual impact of the defendant’s publication 
on their reputation as an element of liability are profound changes to the way in which 
the cause of action in defamation is constituted and the way in which reputation is 
conceived of and protected by this tort. No longer is a detailed consideration of the 
plaintiff’s reputation deferred until the assessment of damages. Australian courts 
have not only found the presumption of damage to reputation has been impliedly 
abolished but also any presumption of good reputation. The plaintiff’s reputation 

123		 Ibid [72].
124		 Ibid [91], [115]–[116].
125	 Lachaux (n 4) 627–8 [24]; Blake (n 100) [34] (Warby LJ).
126	 Recently, the English Court of Appeal reached a different conclusion, finding that the rule in Dingle 

(n 93) applied equally to the determination of serious harm as it did to the assessment of damages for 
defamation: see Blake (n 100) [76]–[80] (Warby LJ). It should be emphasised that section 1 of the 
Defamation Act 2013 (UK) does not make serious harm to reputation a separate element of liability, as 
the Australian provision does, thereby making it more straightforward for English courts to assimilate 
common law principles into the determination of serious harm. 

127		 Whittington (n 46) [41] (Leeming and Stern JJA, Simpson AJA).
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and the extent of the harm done to it are now contestable facts relevant to liability. 
It may be accepted that the legislature should not be taken to intend to alter the 
common law, except to the extent that it does so by express words or necessary 
implication.128 However, where the necessary implication fundamentally changes 
the cause of action, the consequences of that implication need to be carefully and 
logically explored. The context in which the principles relating to pleading and 
proving good and bad reputation in the assessment of damages for defamation 
developed is different to the one which now pertains. To seek to transpose those 
pre-existing common law principles onto the determination of serious harm 
seems to pay insufficient attention to the changed context brought about by the 
introduction of the serious harm element. The cause of action in defamation has 
changed; it has a new element of liability. This is a profound change. At present, 
the revolution brought about by the introduction of serious harm may be a quiet 
one, but it is a revolution nonetheless.

128		 Lachaux (n 4) 623 [13] (Lord Sumption).


