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LIBERAL PRINCIPLES AND THE RIGHT TO A PRIVATE LIFE:
WHY AUSTRALIA’S INSTITUTIONAL PRESS SHOULD
FACE A PRIVACY TORT

RUSSELL BLACKFORD*

A new statutory tort of serious invasion of privacy was introduced
into the Privacy Act 1988 (Cth) by the Privacy and Other Legislation
Amendment Act 2024 (Cth), and came into operation in June 2025.
In itself, this is welcome. However, the new statutory scheme has
two faults. First, it includes as an element of the tort that the public
interest in protecting the plaintiff’s privacy outweighs the public
interest considerations justifying the privacy invasion. This places
an inappropriate legal burden on the plaintiff. Second, and more
importantly, there are sweeping exemptions for invasions of privacy
by the institutional press. It is submitted that there is no principled
basis to grant an exemption specifically to professional journalism,
which can be just as harmful as other speech and activity that
intrudes on seclusion or discloses personal information. A tort of
serious invasion of privacy, properly understood and administered,
and without any such exemptions, is consistent with liberal principles
and an ethos of liberal tolerance. The policy choice to build in these
exemptions was a serious mistake.

I INTRODUCTION

Australia now has a statutory tort of serious invasion of privacy, introduced
into the Privacy Act 1988 (Cth) (‘Privacy Act’) by the Privacy and Other
Legislation Amendment Act 2024 (Cth). As a result, the Privacy Act contains a new
schedule 2 whose operation commenced on 10 June 2025. It is meant to operate
independently of the Privacy Act as a whole, with its own definitions where needed.
Schedule 2 is a self-contained scheme establishing the statutory tort and providing
a comprehensive framework for its interpretation and operation.'

Conjoint Senior Lecturer in Philosophy, University of Newcastle. I would like to acknowledge the helpful
comments from reviewers for this article. Any and all errors are my own.

1 However, it is not intended to be a complete code to the exclusion of state and territory law. Clause 21

of schedule 2 is a savings provision making clear that the new statutory scheme is not meant to exclude
applicable state or territory law, whether written or unwritten. The practical effect of clause 21 could be
the subject of a separate article, especially given a long-running history of uncertainty about the existence
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This article questions two specific policy choices embodied in the new statutory
scheme. First, schedule 2 includes as an element of the tort that the public interest
in protecting the plaintiff’s privacy outweighs the public interest considerations
justifying the privacy invasion.” As confirmed by the amending Act’s Explanatory
Memorandum, this imposes a legal burden on the plaintiff:

For the plaintiff to establish the elements of the cause of action, the court must be
satisfied that the public interest in protecting the plaintiff’s privacy outweighs any
countervailing public interest raised by the defendant. In circumstances [sic] the
privacy interests and other public interests at stake in a particular case are evenly
weighted, the plaintiff would not be able to meet the public interest element of the
cause of action.’

This should have been handled differently, with public interest as an available
defence and the legal burden to establish it placed on the defendant.

Second, and more importantly, schedule 2 contains sweeping exemptions from
legal liability for invasions of privacy by the media industry or institutional press.
The primary purpose of what follows is to challenge that choice and to submit that
such exemptions should not exist, and indeed that they detract from the benefits
otherwise provided by establishing the statutory tort. There is no principled basis
to grant an exemption specifically to professional journalism, which can be just
as harmful as other speech and activity that intrudes upon seclusion or discloses
personal information. In brief, the exemptions built into schedule 2 were a serious
policy mistake.

IT LIBERAL TOLERANCE AND FREEDOM OF SPEECH

A Liberalism, Liberal Tolerance, and On Liberty

Australia is a liberal democracy. As often noted in Australian constitutional
jurisprudence, it has a system of representative and (in the Westminster sense)
responsible government with periodic elections. The ‘liberal’ part of the term
liberal democracy refers to participation in a tradition of political thought that
has roots in early European modernity, and especially the 18" century Age of
Enlightenment, and which took a more definite form in the early decades of the
19" century.

Liberalism in this sense had inputs from several groups, including religious
non-conformists, free-market economists, utilitarian philosophers, and European
thinkers who admired the French Revolution in its early period prior to the Terror.
It never became a unified ideology or political theory, and is better understood as a
broad tradition or tendency in politics, but it does have identifiable themes. Among
these are hostility to unchecked power of all kinds — especially, but not solely,

in Australia of a common law tort relating to invasion of privacy. This, however, lies outside the scope of
the present article, which deals with specific policy choices by the federal legislature.

2 Privacy Act 1988 (Cth) sch 2 cl 7(1)(e) (‘Privacy Act’).

3 Explanatory Memorandum, Privacy and Other Legislation Amendment Bill 2024 (Cth) 88 [417].
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arbitrary government power — and a degree of optimism in believing that the social
life of human beings can be improved through intellectual and moral progress.

Importantly, liberalism involves accepting the existence of diverging
worldviews, material interests, and ways of life within one society, and an
approach of accommodating and managing the society’s inevitable disagreements
and conflicts rather than settling them by attempting to defeat certain participants.*
Thus, a key feature of liberalism is liberal tolerance, or more precisely an attitude of
tolerance in the sense of forbearance and an accompanying practice of toleration.
In a liberal society, therefore, governments and citizens are expected to exercise
significant restraint when confronted by — for example — ideas or worldviews that
they disagree with, conduct that they disapprove of or dislike, or ways of life with
which they are out of sympathy.’

There is much more to say about the fundamentals of liberalism, but for current
purposes it is worth noting the close connection between liberal tolerance as a broad
ideal and more specific liberal principles and values. Liberal principles include
freedom of religion, inquiry, speech, and publication, along with the rule of law,
while liberal values include individuality, autonomy, spontaneity, and creativity.

One way to make all this more concrete is to consider exemplary liberal
thinkers and their particular theories and emphases. This could take us far afield,
but it’s at least worth turning to the 19" century English author and statesman John
Stuart Mill, whose 1859 book, On Liberty, distils many of the common liberal
themes and can be viewed almost as a manifesto of traditional liberal thought. It
contains the most celebrated and widely discussed defence of freedom of speech,
or one interpretation of it.° This is Mill’s famous ‘liberty of thought and discussion’,
which provides the subject matter of the best-known chapter of On Liberty.

In this short book, Mill examines the proper limits of political and social power
over individuals, arguing for broad toleration of others’ opinions and ways of life,
including those of mavericks and eccentrics. Throughout he places great emphasis
on individuality, spontanelty, creativity, free inquiry, and, in general, a spirit of
mutual tolerance. He is not solely or primarily concerned with state prohibitions,
but addresses the many pressures to conform emanating from numerous sources.
Borrowing from the writings of Alexis de Tocqueville, he warns against ‘the
tyranny of the majority’ or ‘those who succeed in making themselves accepted as
the majority’.” For Mill, ‘the tyranny of the prevailing opinion and feeling’ exerts a
more extensive, intrusive, and pervasive form of control than the apparatus of the
state ever could.®

4 For fuller discussion of these and related points, see, eg, Edmund Fawcett, Liberalism: The Life of an Idea
(Princeton University Press, 2™ ed, 2018) 7-15; Russell Blackford, How We Became Post-Liberal: The
Rise and Fall of Toleration (Bloomsbury, 2024) 2—6 <https://doi.org//10.5040/9781350322974>.

5 There is a vast literature on ideas of tolerance and toleration. As an entry point, see Blackford (n 4) 13-35.

6 As we will see, this interpretation is broader in more than one sense, and narrower in another, than many
current understandings of free speech.

7 John Stuart Mill, On Liberty, ed Gertrude Himmelfarb (Penguin Books, 1974) 62.

8 Ibid 63.
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Mill defends a broad freedom to live as we wish, provided we avoid harming
non-consenting others in substantial, direct, and illegitimate ways,” and so he
introduces what is now known as the harm principle. This applies to all social
control over individuals, ‘whether the means used be physical force in the form
of legal penalties or the moral coercion of public opinion’."” We must not act so as
to bother others, but if we merely follow our inclinations and judgment in things
that concern our own lives, we should be allowed to do so. There should be free
scope for ‘uncustomary things’, partly ‘in order that it may in time appear which
of these are fit to be converted into customs’, but also simply because individuals
should be permitted to live in the variety of ways that suit their varying tastes and
temperaments."

In summary, On Liberty advocates an ideal of tolerance even for conduct that
might be unusual, self-destructive, or capable of causing remote and indirect harms.
In particular, it rules out inflicting legal or social punishments merely because an
action seems imprudent or morally wrong.

B The Liberty of Thought and Discussion

There is no single canonical justification for freedom of speech, but the
following is a reasonable synopsis of justifications that are commonly advanced."
First, freedom of speech is essential to self-actualisation of speakers and listeners.
Second, freedom of speech promotes a free flow of information and ideas related to
government and politics that is needed for meaningful participation by the public
in democratic decision-making. Third, freedom of speech enables an environment
of public discussion that advances truth and understanding, or at least permits new
ideas to find their own way rather than being suppressed. Such ideas go far beyond
those related to democratic participation, and include the entire spectrum of human
curiosity and inquiry.

In Chapter Il of On Liberty, entitled ‘Of the Liberty of Thought and Discussion’,
Mill touches on all three of these justifications but with a strong emphasis on the
third of them. Throughout the chapter, he defends in detail the freedom to express
opinions that might be unpopular or regarded locally as heretical. This is often
thought of as Mill’s defence of ‘free speech’, but free speech can be understood
too narrowly as a freedom from government censorship, whereas Mill is at least
as focused on freedom to speak in transgression of social taboos that attract no

9 Ibid 163—4. I use the word ‘illegitimate’ because Mill views causing harm as a necessary, rather than a
sufficient, condition for attempted suppression of action or speech. For example, he considers rivals in
competition for the same job to be acting legitimately even though the unsuccessful applicants are harmed
in a sense when their hopes are not met. This kind of rivalry, which tends to match talents to positions in
society, can be seen as socially beneficial, and for Mill, participating in it is legitimate conduct. The point
could be generalised to cover many sorts of social and economic competition.

10 Ibid 68.

11 Ibid 132.

12 What follows is compiled from numerous sources. For one recent account that synthesises and explains
the traditional foundations put forward for freedom of speech (with a focus on Mill’s views), see Mark
Tunick, Balancing Privacy and Free Speech: Unwanted Attention in the Age of Social Media (Routledge,
2015) 91-3 <https://doi.org/10.4324/9781315763132>.
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official sanction. In On Liberty, he distinguishes between legal prohibition of
heretical ideas, accompanied by physical punishments, and what he calls ‘merely
social intolerance’ of them, but he severely condemns the latter.” For Mill, social
intolerance of ideas and opinions leads to self-censorship, intellectual dishonesty,
and moral cowardice."

Mill begins Chapter II with the hope that it is not necessary to defend ‘liberty
of the press’ as a security ‘against corrupt or tyrannical government’, but he gets
this point out of the way quickly because he thinks that it has been much discussed
by others and almost goes without saying.” For most of the chapter, he turns to
other aspects of speech and expression that he views as less widely appreciated.

Mill was well aware of the inherent value for individuals in speaking their
minds and hearing the thoughts of others. Chapter Il is, after all, embedded within
a larger argument about the importance of individual freedom in general, whether
from the tyranny of the law or that of social opinion. For Mill, however, the main
emphasis is on the value of permitting and hearing opinions. He especially affirms
the value of a diversity of opinions, whether true or false, to current generations
and to posterity. He argues that intellectual progress is most likely where there
is freedom to criticise popular opinions and espouse alternatives. Conversely,
something is lost whenever an opinion is suppressed.

His emphasis, therefore, is on the value of free discussion ‘on all subjects,
practical or speculative, scientific, moral, or theological’,' or in another
formulation, of opinions relating to natural philosophy (ie, science) and ‘infinitely
more complicated’ topics such as ‘morals, religion, politics, social relations, and
the business of life’."” He advocates the fearless development, expression, and
discussion of opinions on such topics, which he sees as indispensable for progress
in knowledge, understanding, social arrangements, and taste. Hence, he regards it
as crucial that we be able to hear all views, and so he emphasises the availability of
speech to the hearer more than the self-actualisation of the speaker.

Mill did not seek to defend only the activities of scholars and intellectuals. On
Liberty supports freedom of thought and public discussion for anyone who cares to
participate. Still, the main direction of Chapter Il is to advance arguments against
legal or social suppression of unpopular or heretical opinions on general issues of
human importance.

There is one more approach to freedom of speech that deserves mention at this
point. The distinguished legal theorist Frederick Schauer has emphasised a history
of governmental incompetence over centuries, with those who wield political
power frequently making ‘what we now see to be fairly plain errors’ such as ‘the
condemnation of Galileo, religious persecution in the sixteenth and seventeenth
centuries’, persecutions of patriots for seditious views, and ‘the banning of

13 Mill (n7)94.

14 Ibid 92-6.
15 Ibid 75.
16  Ibid 71.

17 Ibid 98.
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numerous admittedly great works of art because someone thought them obscene’."
This emphasis is different from Mill’s, but Schauer makes a compelling point in
warning us that suppression of opinions and speech is especially dangerous when
carried out by governments, which have a propensity to suppress speech that is
contrary to their own interests. This warning has obvious merit, but it needn’t
detract from Mill’s more idealistic vision of free discussion of ideas and opinions —
and of arguments that support them — unfettered not only by government censorship
but also by the insidious pressure of ‘mere’ social intolerance.

A benefit of Schauer’s candid distrust of governmental power is that it helps
explain and justify the reluctance of traditional liberals to assign governments a
positive role in curating speech. That is, traditional liberals in the style of Mill
have been unwilling to trust governments to make decisions about what ideas
should be provided to the public for its consideration, perhaps in an effort to ensure
that the public hears all views, or at least all political views that a government
agency considers tenable. If the historical record suggests that we cannot trust
governments to decide which ideas — and works of art, literary narratives, and
so on — to suppress, we might reasonably be even less inclined to let it control
which ideas are positively presented to us for consideration and which are not
(or are at least deprioritised). Accordingly, much of the content of Paul Wragg’s
book, A Free and Regulated Press is devoted to criticism of a ‘teleological’ view
of press freedom in which the institutional press is assigned more-or-less official
functions as a public watchdog and public educator, suggesting a need for specific
‘obligations imposed upon the press to realise its purpose’.”

With that in mind, perhaps the wisest choice is to follow Mill in trying to
ensure that all ideas and opinions are at least permitted.”

C Free Speech and Broader Liberal Values

On Liberty sets out an integrated package of concepts and values in defence
of our freedom to think, speak, and act — and generally live — as we choose. No
traditional liberal treats On Liberty as inerrant scripture, and there is plenty of room
to argue with its various theses and proposals. It does, however, exemplify the
main current of liberal thought in displaying two sides of individual liberty: on one
side (the demand side, as it were), the spontaneity, creativity, and original thinking
of autonomous individuals; and on the other (we can call it the supply side) a
society with a liberal ethos. A society with a liberal ethos will be distinguished by
high levels of toleration — which also implies that tolerance of others, or a general
attitude of forbearance, is an individual virtue of character in such a society.

Within this overall picture, liberalism welcomes the expression of diverse ideas
and opinions. This is viewed as crucial to personal wellbeing and as indispensable

18  Frederick Schauer, Free Speech: A Philosophical Inquiry (Cambridge University Press, 1982) 81.

19 Paul Wragg, A Free and Regulated Press: Defending Coercive Independent Press Regulation (Hart
Publishing, 2020) 23 <https://doi.org//10.5040/9781509927265>. This debate opens up issues far beyond
those that I can deal with in one article with a specific focus.

20 Or if some really must be prohibited in our fraught contemporary world — Nazi race-hierarchy theory
perhaps? — there had better be a powerful reason independent of the agenda of the government of the day.
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for social progress. It is worth emphasising, however, that Mill’s concept of liberty
of thought and discussion — which is representative of mainstream liberalism — is
both broader and narrower than some other conceptions of freedom of speech.

Importantly, the liberty of public discussion defended by Mill is part of a
more general liberty to live our lives autonomously and in voluntary associations,
provided no harm is done to non-consenting others. This is broader than the idea of
free speech as a mere liberty from government censorship, since Mill also opposes
the suppression of ideas and opinions by social condemnation and self-censorship.
It is also broader than theories that focus almost exclusively on political speech, as
if all that is needed is a freedom to discuss government policy. As we have seen,
On Liberty does acknowledge political dissent as a bulwark against government
corruption and tyranny, but Mill values a more general expressive freedom as
integral to individuality and progress, and therefore not to be curtailed lightly by
either law or social opinion.

At the same time, Mill’s emphasis on free discussion of opinions makes his
proposal narrower than a free-for-all to say anything whatsoever. Mill does refer
to what he calls the business of life, and to practical as well as speculative matters,
but he is most intensely concerned with freedom to discuss philosophy, morality,
science, and religion (but also, of course, political issues).

Mill has much else to say that’s of current interest and is often overlooked. In
particular, he concludes Chapter II of On Liberty by considering the morality of
public discussion itself. Here, he recognises that strong commitments and passions
make a certain amount of forthright, and even intemperate, language almost
inevitable during the heat of public debate and so he does not propose that we
employ the law in an effort to enforce a standard of mutual respect and politeness.
At the same time, for Mill, it is preferable for debate to be conducted within limits.

He recommends discussing ideas and opinions with honesty, goodwill, open
minds, and tolerance for others, fairly interpreting and representing what our
opponents are saying without trying to undermine their arguments by concealing
their strengths or exaggerating their weaknesses. We should avoid and condemn
such things as intellectual dishonesty, malice, dogmatism, and intolerance from
anyone, on whichever side of an argument — and without inferring any of this
simply from the position the person is advocating.”

It is worth drawing attention to these subtleties of Mill’s thinking to make clear
that his ideal was not a free-for-all. The point was, rather, that no opinions should
be suppressed or regarded as heresy, and it is clear enough throughout On Liberty
that Mill does not mean opinions about each other’s behaviour or moral character
so much as ideas and opinions on more general topics. Thus, the arguments and
values that we find in Chapter Il of On Liberty support a liberal ethos but apply
only dubiously, if at all, to some kinds of speech.

21 Mill(n7) 117-18.



2026 Liberal Principles and the Right to a Private Life 361

D The Limits of Free Speech in Liberal Theory

Mill acknowledges that actions cannot be as free as opinions and that even
opinions can lose their immunity on occasions when their expression constitutes
‘a posmve instigation to some mischievous act’.” Thus, potentially inflammatory
opinions — such as that private property is robbery or that corn dealers are starvers
of the poor — should be permitted publication in, say, a newspaper. But it might be
legitimate to censure or even punish their presentation to an angry mob outside a
particular corn dealer’s house where they can incite acts of violence.”

Beyond the field of incitements, there are other forms of speech where the
central arguments of On Liberty have little dialectical force. This applies to
commercial advertising, for example, and to much speech that primarily aims at
entertainment rather than discussion of ideas and opinions. Mill’s arguments in
On Liberty offer little support for literary and artistic freedom, and perhaps most
notably, given some of the hot-button policy debates of past decades, his central
argument in Chapter II includes little that could be used to defend the commercial
production and distribution of pornography — most of which, we can assume, sheds
no light on the sorts of topics that interested Mill.

It does not follow, however, that any of these forms of speech should be
banned or aggressively regulated. It means only that they are not at the core of the
speech that Mill evidently had in mind. It might well be possible to develop and
extend Mill’s arguments to cover many kinds of creative expression.”* Even in the
remaining cases, we might argue against aggressive regulation, not based on high-
minded ideals related to the quest for truth but from more general considerations
related to individual liberty and the harm principle, or perhaps based on Schauer’s
suspicion of governmental incompetence in regulating speech.

What, however, should traditional liberals say about speech that involves
damaging lies about identifiable individuals, or about revelations that strip away
individuals’ privacy either by intruding on their seclusion or by publishing personal
(and perhaps highly sensitive) information about them?

Millian arguments and liberal ideals more generally have little to offer in
defence of these sorts of speech, and there is much to be said against them. As far
as mainstream liberal theory goes, it appears that suitably narrow laws restricting
defamatory imputations and invasions of privacy could even assist a society’s
liberal ethos. They could do so by discouraging attacks that unfairly stigmatise
individuals and thus hinder their ability to develop their own personalities and
to function effectively in s001ety, particularly in the sphere of public discussion.
Defamatory and personally invasive speech can be used to punish individuals for

22 Ibid 119.

23 Here, Mill’s position on incitement resembles that taken by the Supreme Court of the United States in
Brandenburg v Ohio, though the latter provides an even broader zone of protected expression. The Court
held that the states could not prohibit ‘advocacy of the use of force or of law violation except where such
advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce
such action’: 395 US 444, 447 (1969).

24 See, eg, Russell Blackford, The Tyranny of Opinion: Conformity and the Future of Liberalism
(Bloomsbury, 2019) 47-9 in defence of literary and artistic freedom.
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expressing disliked ideas and opinions, which suggests that an ethos of liberal
tolerance might be best served by carefully tailored laws against defamation and
invasions of privacy.”

III THE VALUE OF PRIVACY

A Warren and Brandeis: Inviolate Personality

The modern tradition of defending a right to privacy is usually traced to a
classic paper by Samuel Warren and Louis Brandeis, published in the late 19"
century.”® Perhaps surprisingly, there was little explicit discussion of privacy in
the writings of Mill and other 19" century liberals,” but the idea is implicit in On
Liberty, and indeed Warren and Brandeis could have found much in its pages to
support their case. In particular, they could have referred to Chapter III, entitled
‘Of Individuality, as One of the Elements of Well-Being’. Here, Mill provides
an argument for allowing, and even encouraging, individuals to develop their
own characters and plans of life: ‘If a person possesses any tolerable amount of
common sense and experience, his own mode of laying out his existence is the
best, not because it is the best in itself but because it is his own mode.’*

In the same chapter, Mill states: ‘In our times, from the highest class of society
down to the lowest, everyone lives as under the eye of a hostile and dreaded
censorship.’” Although he supported freedom of public discussion of ideas, Mill
was not necessarily so supportive of the news media of his time. He complains
at one point in Chapter III of On Liberty that the thinking of ‘the mass’ or ‘the
collective mediocrity’, which exerts power as much ‘in the moral and social
relations of private life as in public transactions’, ‘is done for them by men much
like themselves, addressing them or speaking in their name, on the spur of the
moment, through the newspapers’.”

Thus, Warren and Brandeis could have cited Mill in their laments about social
developments of their own time, when the burgeoning American newspapers,
coupled with improvements in photography, had ‘invaded the sacred precincts of
private and domestic life’ and threatened worse.” Many of their observations could

25  Overly broad laws in this area can undoubtedly be abused to hinder legitimate public discussion, hence
‘carefully tailored’.

26 Samuel D Warren and Louis D Brandeis, “The Right to Privacy’ (1890) 4(5) Harvard Law Review 193, 195.

27  See HJ McCloskey, ‘The Political Ideal of Privacy’ (1971) 21(85) Philosophical Quarterly 303, 304-5
<https://doi.org/10.2307/2218656>. Cf David Lindsay, ‘An Exploration of the Conceptual Basis of
Privacy and the Implications for the Future of Australian Privacy Law’ (2005) 29(1) University of
Melbourne Law Review 131, 137-8. Here, Lindsay argues that the 18" century Enlightenment emphasis,
manifested for example in the United States Constitution, was a specific hostility to governmental
intrusions into private homes rather than a more general appreciation of privacy.

28  Mill (n7) 132-3.

29  Ibid 125.

30 Ibid 131.

31 Warren and Brandeis (n 26) 195. By 1890, photographic materials reacted quickly enough for
instantaneous and even surreptitious photography. Photographs could thus be taken of people without
their consent or even without their knowledge.
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have found a home within On Liberty but they also sound familiar even in the
21% century: ‘The press is overstepping in every direction the obvious bounds of
propriety and decency’; ‘To satisfy a prurient taste the details of sexual relations are
spread broadcast in the columns of daily papers’; ‘[Gossip] belittles by inverting
the relative importance of things, thus dwarfing the thoughts and aspirations of
a people’; ‘No enthusiasm can flourish, no generous impulse can survive under
[newspaper gossip’s] blighting influence.’*

Warren and Brandeis attempted to defend a zone of privacy around each
individual as an extension of a supposed right at common law rnot to publish our
thoughts or creative efforts.” Extrapolating from past cases and various actual and
hypothetical situations, they proposed a general ‘right of the individual to be let
alone’* based ‘not [on] the principle of private property, but that of an inviolate
personality’,” or as they expressed it elsewhere in the same article, ‘as a part of the
more general right to the immunity of the person ... the right to one’s personality.’*
From there, they deduced a fundamental right to privacy that did not depend on
any other legal or equitable right such as a property interest, an express or implied
contractual term, or a relationship of confidence.

Warren and Brandeis concluded their paper with a detailed discussion of the
limits of the proposed right. Here, they made, and expounded upon, a series of points
that have helped ever since to shape the direction of debates over privacy law:

*  Recognition of a broad privacy right would ‘not prohibit any publication

of matter which is of public or general interest’.”’

*  Nor would it prevent communications in circumstances of privilege.*

*  Unless special damage could be shown, a privacy tort should probably not
be available for merely oral gossip, whose impact would in most cases be
relatively trivial.”

*  The right to privacy would cease ‘upon the publication of the facts by the
individual, or with his consent’.*

*  The truth of the material published would not be a defence, since the right
to privacy was ‘not merely to prevent inaccurate portrayal of private life,
but to prevent its being depicted at all’.*

*  The absence of malice, in the sense of personal ill-will, would not be a
defence.”

32 Ibid 196.

33 Ibid 200. They distinguished this right from copyright, understood as the law applying to profits once
publication had taken place.

34 Ibid 205. The phrase apparently came from a 19" century treatise on the law of torts: see William L
Prosser, ‘Privacy’ (1960) 48(3) California Law Review 383, 389.

35  Warren and Brandeis (n 26) 205.

36 Ibid 207.
37  Ibid 214.
38  Ibid 21e6.

39  Ibid 217. Here, of course, the authors were writing before the invention of radio or other means of
broadcasting human speech. Cf Prosser (n 34) 394.

40  Warren and Brandeis (n 26) 218.

41 Ibid.

42 Ibid.
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In respect of remedies to be available ‘for an invasion of the right of privacy’,
Warren and Brandeis suggested the availability of damages, including substantial
compensation for injury to feelings even in the absence of special damages, with

> 43

the possibility of an injunction ‘in perhaps a very limited class of cases’.

B Modern Defences of a Right to Privacy

The idea of ‘an inviolate personality’ lies at the core of the Warren/Brandeis
analysis and captures a sense of inherent violation when privacy is invaded. Similar
ideas, often connected to a Kantian conception of human dignity, have continued
to be a powerful influence in 20" and 21% century defences of a right to privacy.*
In the contemporary Australian context, essentially the same idea is picked up by
clause 7(2) of schedule 2 of the Privacy Act, which provides: ‘The invasion of
privacy is actionable without proof of damage.’ Likewise, clause 7(6)(b) stipulates
that a factor in assessing that an invasion of privacy is ‘serious’ may be ‘whether
the defendant knew or ought to have known that the invasion of privacy was likely
to ... harm the dignity of the plaintiff’. The Explanatory Memorandum glosses
this as follows: ‘The inclusion of likely harm to dignity as a consideration in this
subclause recognises that an invasion of privacy may be serious even if it does not
cause material harm or offence.’®

Since the time of Warren and Brandeis, however, discussions of the value of
privacy have also turned to more specific benefits of privacy and hence to more
specific consequences of its invasion. There is now a very extensive literature
elaborating the value of privacy to the individual.* Two important themes in the
literature are the importance of self-presentation in varied circumstances and
privacy’s role as a shield against punishments and harsh judgments.

In that respect, a classic discussion appeared in the 1970s from the philosopher
James Rachels. Rachels listed some situations where privacy is especially valuable
in modern circumstances: those where we need to make private decisions in
competitive situations; those where our behaviour when unobserved is silly, or
otherwise embarrassing if it became known; those where we have an interest in
keeping information in medical records confidential; and those where investigations
of credit worthiness turn up information that is not rationally connected with
whether or not we should receive a loan.” Beyond identifying these categories,
Rachels emphasised that privacy is valuable even in circumstances where we run
no such risks, or where, in addition, we simply believe that information about us
is no one else’s business.*

43 Ibid 219.

44 For discussion and examples, see Jelena Gligorijevic, ‘A Common Law Tort of Interference with Privacy
for Australia: Reaffirming ABC v Lenah Game Meats’ (2021) 44(2) University of New South Wales Law
Journal 673, 683—4 <https://doi.org/10.53637/XCHP1278>.

45  Explanatory Memorandum, Privacy and Other Legislation Amendment Bill 2024 (Cth) 87 [409]
(emphasis in original).

46  In addition to the sources mentioned in the following pages, see Gligorijevic (n 44) 683-93 for a detailed
overview of scholarly, law reform, and judicial materials advocating for a tort for invasions of privacy.

47  James Rachels, ‘“Why Privacy is Important’ (1975) 4(4) Philosophy and Public Affairs 323, 323-5.

48  Ibid 325-6.
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On Rachels’s account, privacy is especially important for protecting us
in situations where we are vulnerable to some kind of discrimination, public
embarrassment, or other detriment. He makes the crucial point that we engage in
different patterns of behaviour appropriate to the different kinds of relationships
that we’re involved in, whether with our children, our in-laws, our colleagues at
work, our close friends, or whatever else the case might be.* He explains that
different ways of speaking and behaving partly define the natures of our respective
relationships, and that this shifting of self-presentations is central to our lives:

Thus we have good reason to object to anything that interferes with these
relationships and makes it difficult or impossible for us to maintain them in the way
that we want to. Conversely, because our ability to control who has access to us, and
who knows what about us, allows us to maintain the variety of relationships with
other people that we want to have, it is, I think, one of the most important reasons
why we value privacy.”

Variations of this idea recur in much of the existing literature. For example,
Mark Tunick writes that ‘privacy is important in allowing us to compartmentalize
information about ourselves’,” and later observes: ‘There is nothing inherently
dishonest or immoral about keeping information about yourself in different
compartments and not being equally open to everyone.’** Similarly, Daniel Solove
describes how we all have complex and multifaceted personalities, and we adapt
the roles we play to the demands of particular settings. Because this is widely (if
not explicitly or precisely) understood, ‘society recognizes and accepts the fact
that the public self is a partly fictional construct’.”

Another obvious reason that we value privacy is our well-founded fear of being
punished, or at least losing the respect and cooperation of others, for something
that we’ve done that is legally forbidden or socially frowned upon. As essentially
social animals, we depend on others to engage in transactions with us, to befriend
us, and to listen to us. Without their respect, our actions and accomplishments can
lose their purpose and meaning. Without their cooperation, we are often unable to
do what we want to do. Our freedom depends in large part on how others in our
societies judge us.*

One way or another, invasions of privacy are likely to bring unjustified or
disproportionate kinds of reaction. Admittedly, no one objects to punishments for
seriously harmful and anti-social acts, such as rape, murder, or armed robbery,
but there’s a long history of legal and social punishments for mere dissent,
unorthodoxy, or eccentricity. Privacy allows us to act without the hindrances of
constant surveillance, possible criticism, and demands of perfection or saintliness
whereby we can be judged severely for minor transgressions.

49  Ibid 326-31.

50 Ibid 329.
51 Tunick (n 12) 45.
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53 Daniel J Solove, The Future of Reputation: Gossip, Rumor, and Privacy on the Internet (Yale University
Press, 2007) 69.
54 1Ibid 31.
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Cressida Gaukroger even argues that we have a morally legitimate interest in
being able to get away with some behaviour widely regarded as bad: ‘People want
to be able to have affairs; not give money to people in need; have inappropriate
sexual thoughts; make offensive jokes with their friends; and have a reasonable
expectation that they have some control over who, if anyone, finds out about these
things.’> As she makes clear, this does not mean getting away with violence or other
grave wrongdoing, but it does include a wide variety of blameworthy thoughts and
actions that are relatively less serious. She may be correct that ‘almost everyone
does have something to hide’ and that this ought to give us pause before we demand
full moral scrutiny of everything that people do or even think.*

That said, we need not have done anything that attracts legal punishments,
or even social condemnation, to be harmed by disclosures of our personal and
private information. Invasions of our privacy, with subsequent publicity given to
our private speech and behaviour, can harm our autonomy or self-actualisation
by intimidating us into avoiding socially taboo activities and keeping quiet, even
in private, about our grievances and unpopular ideas. As Solove explains, some
facts can be especially stigmatising whether or not they involve any fault, for
example, facts about ‘addiction, alcoholism, suicide attempts, mental disorders,
unemployment, and illiteracy’, or about certain diseases such as AIDS or cancer.”

Indeed, an endless array of facts about our private lives could place us in a
false light, or lead to others avoiding or distrusting us, even if we’ve done nothing
to deserve any censure. In modern societies, we learn to filter what we reveal about
ourselves, depending on the circumstances and on which aspects of our lives can
be shared safely with which people.

C Carissa Véliz on Privacy

In a recent (and important) book, Carissa Véliz has set out an admirable
synthesis of the case for the importance of privacy to human beings. She does not
deny that there are particular circumstances where surveillance and transparency
are instrumental goods, but she casts doubt on their benefits when easily or
irresponsibly resorted to by law enforcement agencies, national security bodies,
and a host of other institutions, corporations, and individuals.

Véliz points to four privacy-related traits that are observable in both humans
and non-human animals: ‘the need to withdraw from others, the ability to deceive,
the desire to save face, and the tendency to feel uncomfortable when others stare’.*
She cites evidence across numerous species of what is easily interpreted as an
instinct or desire for privacy, typically connected with vulnerability of some kind,
suggesting that this is an aspect of animal behaviour that long predates the evolution
of Homo sapiens. While acknowledging that the evidence is not conclusive, she
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states that it at least suggests a “human need for privacy [that] seems to be closely
related to animal needs for withdrawal, and to the innate feeling of discomfort
primates experience when being watched’.”

She also provides evidence of cross-cultural privacy concerns, even though
they sometimes take different forms from those we are most familiar with in
Western cultures.® It seems that human societies universally establish ‘a balance ...
between sociality and privacy’, although there is variation in ‘the exact point and
style of equilibrium’ — and so, it is common among human beings to ‘protect their
privacy in an effort to avoid harm and seek greater wellbeing’.®' This strengthens
the suggestion that a yearning for privacy has deep roots in human nature and
human evolutionary origins.

Developing her argument from this biological and anthropological starting
point, Véliz proposes that privacy ‘protects our control over self-presentation,
our reputation, autonomy, creativity, security, freedom, equality, wellbeing,
and democracy’.” Of all these, she views control over our self-presentation as
paramount. Like Rachels, V¢éliz cites differences between the way that we might act
with our close friends rather than, say, our workplace supervisors, our students, or
others whom we encounter. She suggests that the presentation of different aspects
of ourselves to different audiences or publics is not necessarily deceptive because
it’s a well-known social convention. Furthermore, it allows human interaction
without unnecessary and disastrous public confrontations if, for example, ‘all our
political views, religious beliefs, sexual practices, and opinions about others’ sense
of fashion were exposed at any place and time’.”

Likewise, privacy enables us to exert some control over how we are judged
by others, especially given the human propensity to make judgments based on
‘broad-stroked heuristics that may leave much to be desired regarding accuracy
and fairness’.** Privacy keeps guard on conversations and joint decision-making
that need to be confidential, and it can often shield us from external pressures, such
as when we take part in a secret ballot. Thus, Véliz observes the indispensability of
privacy to individual autonomy:

Surveillance doesn’t respect people as choosers; it facilitates external interferences
into people’s lives; and it pressures people to change their behaviour for the sake of
others in ways that go against their values. Given that autonomy is one of the pillars
of practical ethics, human rights, and law, and given that privacy is a requirement
for autonomy, it is striking that our current culture doesn’t place more importance
on privacy.”

Likewise, on Véliz’s account, privacy enables creativity: it allows people to
experiment with ideas, develop new skills, and question conventions, all without
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fear of surveillance and possible disapproval or ridicule.” By contrast, creativity is
stifled in a society of governmental and other surveillance where we need to fear
taking any wrong step. This applies not only to writers and artists, who might want
to research and express controversial ideas, but also to progress in science, politics,
and other fields: ‘Through surveilling the population, we might be depriving
ourselves of cutting-edge science, audacious diplomacy, daring literature, and
more. Strong personalities need space to develop.’”

Privacy can also facilitate security; it can help us protect ourselves, especially
if we live in dangerous circumstances where information about us can make us
vulnerable targets for private wrongdoers or oppressive regimes.” It protects our
ability to live with freedom, without, for example, being punished or discredited by
revelations about our personal lives — thus we can live without self-censorship and
being controlled by others.” It can protect our equality in society — for example,
by protecting the assumption that we need not be answerable to others who might
demand that we justify ourselves. Furthermore, it can protect us from invidious
discrimination ‘on account of our identity, our convictions, or our history’.”

All of this shows how privacy can contribute to our wellbeing, and V¢éliz argues
that it also contributes to democracy, liberalism, and social pluralism in multiple
ways.”" It allows political positions to be developed and political negotiations to
take place without the hindrance of premature public scrutiny. It allows citizens
a protected zone in which they can develop their own political opinions and
associations, and can vote as they please without being pressured or punished.
It provides space for anonymous dissent and resistance, and generally facilitates
our ability to live our lives in our own different ways. More ambitiously, Véliz
argues on intuitive grounds that privacy possesses intrinsic value in addition to its
demonstrable benefits of a more instrumental kind. Irrespective of highly abstract
philosophical arguments about the nature and reality of intrinsic value, she at least
seems correct that most people value privacy for itself.”

Véliz presents a case that we have extensive (and burdensome) moral duties
in respect of both other people’s privacy and our own, such as attempting to forget
others’ personal information that we stumble across inadvertently. However, even
if we find this persuasive it does not follow that the full range of such moral duties
would provide appropriate subject matter for legal prohibitions — and nor does
V¢éliz argue such a thing. The point here is not to impose onerous legal restrictions
on each other, but at least to show that serious invasions of privacy are no trivial
matter and that serious privacy concerns do not easily give way to remote or trivial
concerns about a supposed public’s right to know or a concern to be able to make
democratic choices based on matters of gossip.
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Véliz concludes:

Let us not surrender the ability to write a diary, read an incendiary book, research a
sensitive topic, talk in confidence, make fools of ourselves, break taboos, or enjoy
intimacy with another person with the peace of mind that comes from knowing no
one is watching.”

She is thinking here of the multitude of risks that we run from increasingly
living in a surveillance society, but the point can also be applied more narrowly
to the risk of invasions by the institutional press, which is still best placed in this
context to ruin reputations and lives.

D Privacy, Free Speech and Liberal Tolerance

Case law and scholarly commentary often proceed as if there is a tension
between privacy rights and liberal principles such as freedom of speech or
expression (or perhaps freedom of the press). In countries that belong to the
Council of Europe, and are hence parties to the European Convention on Human
Rights, this is often interpreted as a need to ‘balance’ the requirements of article
8, which has been interpreted, rightly or wrongly, as including a positive right
that the state protect privacy even in respect of ‘horizontal’ relationships, against
the requirements of article 10.™ The latter grants a negative right against the state
that (subject to specified exceptions) will not restrict freedom of expression. Thus,
we see numerous cases in European jurisdictions, including that of the European
Court of Human Rights, where the courts attempt to balance a positive right to
privacy against a right to free expression.

At the same time, an important theme in the literature defending the importance
of privacy — and essential to the current discussion — is that privacy serves many
of the same interests as freedom of speech. There are good reasons to think that an
ideal liberal democratic society, one with a strong ethos of liberal tolerance, would
have laws restricting invasions of privacy, even if this meant some constraints on
what information could be publicly disclosed. This takes account of how invasions
of privacy, including the spectre or reality of public disclosures of our personal
information, can have illiberal and anti-democratic implications.

Tunick, for example, writes that informational privacy — our ability to control
the availability of information about ourselves — ‘can be an important check on the
social pressures to comply with the dominant views about how one ought to live,
pressures that might threaten one’s decisional autonomy’.” In the same book, he
refers to the undoubted long-term chilling effect of censoring speech, but adds:
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‘the prospect of receiving unwanted attention has chilling effects as well’.” It can
affect people’s willingness to speak candidly in settings where that is appropriate,
or to take part in activities that might well be embarrassing if revealed, even if they
are inherently harmless or benign.

Similarly, Wragg has emphasised that privacy is a foundation for developing the
individual personality. He argues that freedom from intrusion and the preservation
of privacy grant us an important zone of ‘physical and psychological space ...
away from [the] public gaze’ and that ‘the search for the good life must entail
moments of rationality and irrationality, reason and unreason, logic and illogic’.”
Privacy, therefore, allows us to make mistakes and sometimes act irrationally in
the process of learning what we think and how we want to live.

A substantial guarantee of privacy is needed for our formation of views that
arise for democratic deliberation or more generally for inquiry and reflection. A
free-for-all with privacy invasions would inhibit our ability to develop our views
on important topics. Likewise, the threat or actuality of having our privacy stripped
away could intimidate us into avoiding socially taboo (or merely disrespected)
activities and into keeping quiet, even in private, about our grievances and
unpopular ideas. Likewise, invasions of our privacy, actual or threatened, reduce
our ability to function in everyday social interactions and to contribute fearlessly
and credibly to public discussion and debate. It seems, therefore, that a tort related
to serious invasions of privacy could serve many of the same interests as served by
protections of freedom of speech.

For reasons such as these, Eric Barendt has argued that ‘in some situations’ the
right to privacy and the right to freedom of speech ‘do not conflict’.” For Barendt,
indeed, there are numerous situations where they ‘go hand in hand’.” For example,
surveillance of people having what they take to be private conversations can damage
their ability to speak to each other freely and candidly, whether on pressing personal
matters or issues of public concern. Thus, Barendt makes what is now the familiar
point that privacy provides a zone of freedom to be and become ourselves:

One value of privacy, and a reason why it is recognised as a constitutional or legal
right, is that it gives individuals the space to develop their own identity by themselves,
and in communication and cooperation with friends and lovers, free from observation
and interference by Big Brother or even by a liberal democratic state.”

However, Barendt identifies a problem in that we cannot easily say that
disclosure even of highly personal or sensitive information is simply irrelevant ‘to
the assessment of political candidates or to someone’s suitability for high judicial
office’, or the like. The problem is: ‘Some people’ — though not Barendt himself
— ‘do consider it relevant to know all about someone’s sexual life, or propensity
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to cheat at games, before casting their vote.”® Here, it seems, we have a genuine
disconnect between freedom of speech and the privacy of individuals involved in
democratic politics. But is there no limit to what we can demand to know about
political candidates?®

The fact that we can ask this question shows there is at least one place where
the rubber meets the road and societies need to make policy choices. Nor is it the
only one. For example, personally sensitive information obtained — and perhaps
disclosed to the public — might expose corruption in public expenditures, oppressive
conduct by powerful privately owned corporations, the operation of organised
crime, or even a single individual’s dangerous criminal propensities. The public
should probably learn about these things. In general privacy and freedom of speech
complement each other as elements of an ideal liberal democratic society, and for
that reason privacy deserves strong protections from invasion. But in a limited
class of cases, the law cannot, and should not, give an ironclad guarantee that it
will protect against intrusions on solitude and disclosures of private information.

Still, we do need a better idea of how to identify and handle the cases falling
within that limited class. This is an irritating loose end that I will attempt to tidy
up in Part V below.

IV . THE CONTENT OF PRIVACY PROTECTIONS

As explained throughout Parts I and III of this article, the ability to maintain a
private life is crucial in many respects to the freedom of individuals to flourish, and
it follows that the protection of privacy and the protection of free speech should be
understood as complementing each other rather than in opposition. In a very wide
range of cases, there will be no conflict between privacy and free speech because
they fit together into a package of liberal principles.

In an ideal liberal democracy, therefore, we would have extensive freedoms to
talk about almost anything, including issues relating to government and politics and
broader issues relating to philosophy, morality, science, and religion — as well as a
host of everyday topics of curiosity or concern. We could talk, write, or otherwise
convey our views in any of a vast selection of ways, whether in private exchanges
or as participants in the sphere of public discussion. There would, however, be some
constraints on what we could say about each other, and these would be protected
by (among other lines of defence) legal restrictions on invasions of privacy. This
prompts the question of what form those restrictions should take.

In American state jurisdictions, the gist of the Warren/Brandeis analysis from
1890 achieved considerable recognition over time, as well as influencing legal
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policy elsewhere. One important landmark in the consolidation and development
of the law in this area was the publication in 1960 of an article by William Prosser,
who analysed the idea of invasion of privacy as four distinct torts related to the
right to be let alone: intrusion on seclusion; public disclosure of embarrassing facts;
publicity placing the plaintiff in a false light; and appropriation of the plaintiff’s
name or likeness."

By Prosser’s time, these had all developed to varying extents in different states
of the union, partly through development of the common law and partly through
legislation. Prosser himself expressed some scepticism about these torts: the public
disclosure and false light torts had resemblances to actions for defamation, but
without the same defences; the intrusion tort bore a resemblance to intentional
infliction of mental distress, but without the same high thresholds of outrage and
psychiatric harm; while the appropriation tort created, in effect, an extremely broad
property-like interest.* These sorts of problems continue to bedevil just what form
a tort (or cluster of torts) relating to privacy should take, and what constraints
should be placed on it.

However, Prosser was not outright opposed to the torts that he identified. He
wrote:

This is not to say that the developments in the law of privacy are wrong. Undoubtedly
they have been supported by genuine public demand and lively public feeling, and
made necessary by real abuses on the part of defendants who have brought it all
upon themselves. It is to say rather that it is high time that we realize what we are
doing, and give some consideration to the question of where, if anywhere, we are
to call a halt.*

There are good reasons why Australia should have only the torts of intrusion
on seclusion and public disclosure of personal information: these are most closely
related to the philosophical arguments for the importance of privacy and the
need to protect it (as discussed in Part II and especially Part III above), as well
as being the torts that have most commonly been recognised to date in foreign
jurisdictions.* However, the public disclosure tort should be interpreted broadly
enough to include false disclosures about someone’s personal life. Here Véliz has
made the point that, although false disclosures don’t reveal actual information
about a person, they do draw attention to aspects of the person’s life that she wishes
were left unnoticed, and thus can lead to her ‘having her personal space invaded’.”
There are also good reasons to frame protections of privacy carefully to harmonise
them with defamation law and to ensure that relief is given only in serious cases.

By and large, schedule 2 to the Privacy Act accomplishes all this. It establishes
a cause of action in tort that is restricted to ‘intruding upon the plaintiff’s seclusion’
and/or ‘misusing information thatrelates to the plaintiff’.* It contains an appropriate
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provision relating to false disclosures.” It has also been appropriately dovetailed
with defamation law: care has clearly been exercised to decide which defamation
defences should and should not apply.” It sets a high threshold by requiring each
of the following:

*  First, the plaintiff must show that a person in the plaintiff’s position ‘would

have had a reasonable expectation of privacy in all of the circumstances’.”

* Second, the invasion of privacy must be intentional or reckless,” which

entails that negligence will not be sufficient.”

e Third, the invasion of privacy must be serious.”

*  Fourth, and most questionably, the plaintiff must show that ‘the public

interest in the plaintiff’s privacy outweighed any countervailing interest’.”
This is an element of the cause of action, not a defence, and the plaintiff
bears the legal burden of proof, as confirmed by the Explanatory
Memorandum.”

The assessment of seriousness takes into account such indicia as ‘the degree of
any offence, distress or harm to dignity that the invasion of privacy was likely to
cause to a person of ordinary sensibilities in the position of the plaintift’, ‘whether
the defendant knew or ought to have known that the invasion of privacy was likely
to offend, distress or harm the dignity of the plaintiff’, and (where the invasion
was intentional) ‘whether the defendant was motivated by malice’.” All of this
suggests that findings of seriousness will, in practice, involve significantly, and
perhaps knowingly, offensive or distressing behaviour of some kind. Although the
tort does not specifically require a high level of offensiveness, distress, or material
harm, really serious circumstances of some sort would need to be demonstrated.

There is, in general, much to welcome about schedule 2, and it clearly reflects
earnest policy deliberations, particularly taking into account the findings of a
dedicated report by the Australian Law Reform Commission (‘ALRC’) in 2014.*
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With that said, at least two features are questionable — and they will be the focus of
what follows. The first is the element of the cause of action that the public interest
in protecting the plaintiff’s privacy outweighs the public interest considerations
justifying the privacy invasion. Here, I will argue that the legal burden is placed
inappropriately. Second, there are sweeping exemptions for invasions of privacy
by the institutional press. I will object to these in the final sections of this article.

V ISSUES WITH SCHEDULE 2

A The Legal Burden Regarding Public Interest

As we have seen, there are multiple protections of defendants built into
schedule 2, even before we consider the specific exemptions applying to the
institutional press. In addition to those protections already identified, numerous
specific defences appear in the schedule, including absolute privilege, publication
of public documents, and fair report of proceedings of public concern.” The
court is specifically empowered to grant summary judgment to the defendant if
‘satisfied that the plaintiff has no reasonable prospect of successfully prosecuting
the proceedings’.'” Most notably, the legal burden is placed on the plaintiff to
prove that the balance of public interests is in the plaintiff’s favour. In that respect,
schedule 2 contains a long list of public interest considerations that can be raised
against the plaintiff — this list is specifically stated to be non-exhaustive, and it
includes broadly worded items such as ‘freedom of expression, including political
communication and artistic expression’ and simply ‘freedom of the media’.""

It is especially noteworthy that ‘freedom of the media’ is one of these
considerations. The Explanatory Memorandum glosses it as ‘a public interest
in responsible investigation and reporting of matters of public concern and
importance’.'” Even if institutional press defendants had not been given a sweeping
exemption from liability under schedule 2, public interest considerations such as
this would have sufficed to give them a powerful line of defence.

The choice to place a legal burden on the plaintiff in respect of public interest
is wrong in principle and it should be reversed by a further amendment of the
Privacy Act. Consider: the plaintiff is required to prove as elements of the tort
that the defendant’s intrusion on solitude and/or use of information about the
plaintiff crossed a line where the plaintiff had a reasonable expectation of privacy,
that this invasion of privacy was serious, and that it was intentional or reckless.
At this point, it is established that the defendant has acted counter to the dignity
(or inviolate personality) of the plaintiff, in disregard of the liberal ethos of the
parties’ shared society, and more generally in a manner that normally attracts moral
censure. That being so, we might naturally expect that the defendant would be
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required to offer some justification or excuse. Whatever this is, it will be primarily
within the defendant’s knowledge.

Nor is this such an onerous task for the defendant. Depending on the
circumstances, the defendant might be able to demonstrate that an intrusion on
privacy was necessary to obtain information that was somehow vital to the public’s
democratic decision-making or perhaps its safety. We will return to the issue of
balancing public interests after considering the exemptions in schedule 2 for the
institutional media. For the moment, let it suffice to repeat that justification or
excuse for a serious invasion of privacy ought, in principle, to be a defence."”

B The Schedule 2 Media Exemptions

The media-related exemptions in schedule 2 are complex, but their general
effect, only slightly simplified, is as follows. Clause 15(1) states that the schedule
‘does not apply to ... [invasions] of privacy’ that involve ‘the collection,
preparation for publication or publication of journalistic material’ where this is
done by journalists, those employing or engaging them, or people assisting them.
Clause 15(1A) goes a step further and creates a similar exemption for invasions
of privacy that involve ‘the publication or distribution of journalistic material that
was prepared for publication by a journalist’.

Clearly, the terms fjournalist’ and ‘journalistic material” are key here, and these
are defined in clause 15(2). To count as a journalist for the purposes of schedule
2, it is necessary to work ‘in a professional capacity as a journalist’ and to be
subject to either ‘standards of professional conduct that apply to journalists’ or ‘a
code of practice that applies to journalists’. Although the working arrangements
of professional journalists can vary, the general effect of this is to confine the
exemption to professional journalists working in the mainstream media industry or
institutional press — and note that the definition is intended to include individuals
working in positions such as editors or producers.'”

Clause 15(4) provides that it is immaterial whether, in invading an individual’s
privacy, a journalist breaches the relevant standards of professional conduct or code
of practice. Thus, as the Explanatory Memorandum makes clear, the reference to
such standards or such a code is intended only to identify who counts as a journalist
under the schedule: ‘This provision would preserve the ability for media industry
[sic] to self-regulate compliance with professional standards.’'”

Again, ‘journalistic material’ is defined broadly enough to capture most of
the activity involved in mainstream news reporting, including investigative
journalism — but little else.' It must have ‘the character of news, current affairs or a

103 The objection here is an in-principle one: as a matter of principle, there are compelling reasons to assign this
legal burden to the defendant. Just how far the drafting will give defendants a forensic advantage in practice,
once a plaintiff pleads that the public interest in his or her privacy is not outweighed by any countervailing
interest, remains to be seen in the conduct of future cases. For this reason, my more urgent criticism of
schedule 2 relates to its sweeping exemptions for professional journalists and the institutional press.

104  Explanatory Memorandum, Privacy and Other Legislation Amendment Bill 2024 (Cth) 93 [464].

105 Ibid 94 [466].

106  Perhaps, however, some other publications will count as journalistic material. For example, a book
written by a professional journalist, then published by a trade or academic press, might be journalistic
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documentary’ or consist of ‘commentary or opinion on, or analysis of, news, current
affairs or a documentary’.'"” In some cases, there might be room for debate about
the breadth of this terminology: for example, some ‘reporting’ in gossip magazines
has more the character of speculation or fantasy than news or commentary. Future
cases may test exactly what publications are or are not journalistic material within
the schedule’s definition. Nonetheless, the definition aligns well with ordinary,
intuitive conceptions of mainstream news and current affairs.

The Explanatory Memorandum does not claim that journalists or the
institutional press have a special quasi-governmental status as a ‘fourth estate’'”
or ‘fourth branch of government’.'"” Rather, it justifies exemptions for journalists
on the basis that: ‘The exemption recognises the important and beneficial role of
journalism to a free and democratic society and that the prospect of litigation could
have a chilling effect on public interest reporting.’""” Here, it should be granted that
the institutional press plays an important role in holding governments to account
for their actions and providing important critiques of policy. As we have seen,
Mill referred to ‘liberty of the press’ as one security ‘against corrupt or tyrannical
government’""" —and we could add the use of newspapers and other communications
media to criticise overweening or callous uses of private power.'”

But as a matter of ordinary decency we might hope that journalists would feel —
and accept — some degree of ‘chilling’ when involved in the sorts of intrusions and
disclosures governed by schedule 2, and that this would induce some hesitation
and self-interrogation before going ahead and interfering in others’ privacy, and
perhaps ruining someone’s life in the process.

material as defined if it could be regarded as disseminating news or as commenting on current affairs. But
it will not count as journalistic material if written by, say, an academic, lawyer, or independent scholar
who does not meet the definition of ‘journalist’.

107  Privacy Act (n 2) sch 2 cl 15(3).

108 The three estates in the British Parliament were the Lords Spiritual, the Lords Temporal, and the
Commons. Students of the French Revolution will be reminded of the three estates summoned by Louis
XVIin 1789, hoping for approval of new taxes to deal with the nation’s problems.

109 Here the reference is to the legislative, executive, and judicial branches of government, as analysed in the
18" century by Baron Montesquieu and formally separated in the United States Constitution. There has
been extensive debate in the United States (‘US”) as to whether the First Amendment’s reference to ‘the
freedom of speech, or of the press’ grants a special quasi-governmental status to the institutional press.
Some jurists, notably Stewart J, have been attracted to such ideas. He famously wrote that the Founders
sought ‘to create a fourth institution outside the Government as an additional check on the three official
branches’: see Potter Stewart, ‘Or of the Press’ (1975) 26(3) Hastings Law Journal 631, 634. However,
the drift of judicial interpretation at US Supreme Court level does not support any such theory of ‘a fourth
institution’, and instead understands the First Amendment’s reference to ‘the press’ as identifying the
printing press as a technology that can be used to spread ideas and especially criticism of government
policies and actions. For comprehensive discussion, see Eugene Volokh, ‘Freedom for the Press as an
Industry, or for the Press as a Technology? From the Framing to Today’ (2012) 160(2) University of
Pennsylvania Law Review 459.

110  Explanatory Memorandum, Privacy and Other Legislation Amendment Bill 2024 (Cth) 93 [462].

111 Mill (n7) 75.

112 As mentioned in Part III above, this could include such things as oppressive conduct by privately owned
corporations or the operation of organised crime — and we can extend the idea to include information
about an individual’s dangerous criminal propensities.
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Moreover, holding professional journalists to standards at least as high as those
applying to everybody else could incentivise better media practices and align with
community expectations of how media power ought to be used. It also levels the
field, with none of us being legally second-class speakers compared to an elite
group who are placed above a law that is otherwise of general applicability. By
way of comparison, the profession of medicine also has an important and beneficial
role to play in Australian society, but no one suggests that medical professionals
be exempted from the tort of negligence,'” taking away whatever chilling effect
it might have on their work but also removing financial redress for victims of
negligent medical care.

An exemption for professional journalists and the media organisations making
use of their work was considered by the ALRC in its comprehensive 2014 report
on a possible tort of serious invasion of privacy, but was rejected on the basis that
‘the fault requirement and the public interest balancing process already provide
significant protection for the media’."* This was, admittedly, in a context where
the ALRC proposed that the plaintiff would bear the final legal burden on the
public interest question, with the defendant having only an evidentiary burden.'”
Nonetheless, the fault and seriousness requirements in schedule 2 would give the
institutional press considerable protections even if that legal burden were shifted
to the defendant.

C The Media and the Balancing Process

The problem of balancing interests is not new. Indeed, it was foreseen by Warren
and Brandeis in 1890. They acknowledged the difficulty, but they also observed
— I submit correctly — that it was no more than similar difficulties elsewhere in
the law, ‘for instance, in that large class of cases in which the reasonableness or
unreasonableness of an act is made the test of liability’."*

Media corporations and professional journalists are not without guidance when
contemplating actions that amount to invasions of people’s privacy. In explaining
how to balance conflicting public interests, the Explanatory Memorandum refers
to the judgment of the House of Lords in Naomi Campbell’s litigation against the
Mirror in 2002, although the citation given is actually to the first-instance judgment
of Morland J,"” which contains little explanation of how privacy and other interests
should be balanced.

In this case, Campbell sued over stories, with accompanying photographs that
had been taken surreptitiously, published in the Mirror in February 2001. These
stories and photographs revealed that she was a drug addict (contrary to assertions
that she had previously made in public) and was receiving treatment from Narcotics

113 Thus leaving medical practitioners to employ their skills at their own discretion, subject only to self-
regulation by their profession.

114  Australian Law Reform Commission (n 98) 217 [11.155].

115 Ibid 158-61 [9.73]-[9.83].

116  Warren and Brandeis (n 26) 214.

117 Campbell v Mirror Group Newspapers [2002] EWHC 499 (QB). Cf Explanatory Memorandum, Privacy
and Other Legislation Amendment Bill 2024 (Cth) 87-8 [415].
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Anonymous. They also provided detail (some of it inaccurate) about the location
and schedule of the meetings that she attended when in London. Morland J held
that it was legitimate for the Mirror to reveal her drug addiction, thus setting the
record straight, and the fact that (unsurprisingly) she was receiving treatment for
it, but that there was no public interest justification for revelations about the time,
location, and scheduling of the meetings.

The case eventually found its way to the House of Lords,"® where a majority
of’judges upheld the original outcome, and even to the European Court of Human
Rights in respect of an issue relating to payment of Campbell’s legal costs."’ In
the House of Lords, the judges in the majority (Lord Hope, Baroness Hale, and
Lord Carswell) examined in detail how to balance the interests at stake. Indeed,
the Explanatory Memorandum paraphrases the words of Baroness Hale." As
it makes clear, the balancing of interests involves identifying the respective
interests, assessing their comparative importance, considering the respective
justifications for interfering with them, and carrying out a proportionality
exercise. The Explanatory Memorandum correctly notes as an example that
‘the public interest in freedom of political communication would be given
considerable weight in the balancing exercise because of its importance to
Australia’s democratic system of government’."!

Campbell v MGN Ltd involved egregious treatment of the plaintiff — the
original story dominated the front page of the newspaper, with a further two-page
spread inside. The text was written in a somewhat sympathetic tone, but after the
Mirror received a complaint from Campbell’s solicitors, it followed up with further
articles attacking Campbell in vituperative, mocking, and highly personal terms.
This treatment led to the award of a small sum in aggravated damages. There is
some irony here, in that the Explanatory Memorandum refers to Campbell v MGN
Ltd to explain the balancing exercise assumed by schedule 2, but if a similar case
arose in Australia, with a mainstream newspaper dishing out such treatment to a
person in Campbell’s situation, the statutory tort would not be available because of
the exemptions provided for the institutional press.

The same applies to other sensational English cases, such as Mosley v News
Group Newspapers Ltd,"” Richard v British Broadcasting Corporation,” and PJS

118

118  Campbell v MGN Ltd [2004] 2 AC 457 (‘Campbell v MGN Ltd’).

119  MGN Ltd v United Kingdom (European Court of Human Rights, Fourth Section, Application No
39401/04, 18 January 2011).

120 Campbell v MGN Ltd (n 118) 497 [141]; Explanatory Memorandum, Privacy and Other Legislation
Amendment Bill 2024 (Cth) 87-8 [415].

121  Explanatory Memorandum, Privacy and Other Legislation Amendment Bill 2024 (Cth) 88 [416].

122 [2008] EWHC 1777 (QB). The motor racing boss and former racing car driver Max Mosley was revealed
by the News of the World as engaging in group sado-masochistic sessions with paid dominatrices. The
News of the World also made video clips from these sessions available on its website. It falsely claimed
that the sessions were Nazi-themed and argued that the Nazi connection provided it with a public interest
justification.

123 [2018] EWHC 1837 (Ch). Acting on a tip-off, the BBC turned a police search of Sir Cliff Richard’s home
into a public spectacle, complete with a helicopter hovering above to record events. The search, which
was a process at an early stage of police investigations, was prompted by what turned out to be a baseless
allegation of a past sexual crime.
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v News Group Newspapers Ltd,”* in which plaintiffs succeeded in court. Such
cases can be studied for guidance as to how a balancing exercise can be carried
out, but they also illustrate how a carve-out for professional journalists could leave
them, and the corporations that employ or engage them, free to cause significant
harm without any adequate redress.'”

Most importantly, public interest is not sensationalism. In PJS v News Group
Newspapers Ltd, the Supreme Court of the United Kingdom acknowledged that
criticism of conduct is lawful, but was at pains to distinguish this from exposing
private conduct that was not otherwise known to the public. In the leading
judgment, Lord Mance wrote that there was not, without something additional,
‘any public interest in a legal sense in the disclosure or publication of purely
private sexual encounters, even though they involve adultery or more than one
[additional] person at the same time’."*

In his most recent book, Wragg has a trenchant discussion of the view
taken in many cases by the British institutional press. It sees its watchdog role
of protecting citizens against government malfeasance and abuse of power as
including ‘surveillance of the rich and famous so that their moral choices may be
evaluated against socially acceptable norms of the good life’."”” In particular, he
cites the response of Paul Dacre, editor-in-chief at the time of the Daily Mail, to the
outcome in Mosley v News Group Newspapers Ltd. Commenting in the Guardian,
Dacre wrote of a threat to press freedom if the courts would not allow outlets such
as News of the World to expose what he represented as depraved and uncivilised
sexual behaviour. But as Wragg comments, Dacre’s attitude in this respect was the
antithesis of Millian liberal tolerance:

Concluding, [Dacre] noted: ‘[SJome revile a moralising media. Others, such as
myself, believe it is the duty of the media to take an ethical stand.” Here, then, we
have the sort of self-entitled mandate to expose moral non-conformity with a view,
presumably, to its elimination. It is exactly the sort of moral intolerance that Mill
argued against in On Liberty."*

As Wragg acknowledges, Dacre expressed this viewpoint in an extreme form,
but it is by no means uncommon among journalists and editors working for the
mainstream news media, who see it as their prerogative, or even their duty, to
expose what they regard as sexual immorality and to hold up the wrongdoers for

124 [2016] 1 AC 1081 (‘PJS v News Group Newspapers’). An individual in the entertainment industry
(referred to in court proceedings as PJS), who was married to a leading entertainer, secured an injunction
against The Sun, restraining it from publishing details about an extramarital threesome from several years
before. The Court’s ruling balanced privacy rights against press freedoms, focusing on harm to PJS’s
family, including young children.

125 Max Mosley could presumably have sued for defamation relating to the false claim that his sado-
masochistic sessions were Nazi-themed, but much of his emotional distress related simply to the
revelations of these sessions, including the clips provided to the public. The revelations concerning
Naomi Campbell, Cliff Richard, and PJS were substantially true except to whatever extent it was implied
that Richard had committed a crime, and these plaintiffs would have struggled to make out a successful
defamation case.

126 PJS v News Group Newspapers (n 124) 1100 [32].

127 Paul Wragg, Free Speech Theory: A Radical Restatement (Hart Publishing, 2025) 257.

128 1Ibid 258 (citations omitted).
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public shaming. Although the English courts have arguably become less open
to this sort of illiberal worldview under the influence of jurisprudence emerging
from the European Court of Human Rights, cases cited by Wragg include recent
examples where the courts accepted that there was public interest in exposing the
adulterous affairs of professional football players.

In general, we might hope that the large media organisations that refer to
themselves as ‘the press’, and regard themselves collectively as a public watchdog,
would act as defenders of individual liberty and an ethos of tolerance. In practice,
however, they function just as often as enforcers of convention, whether in a
particular instance this means policing traditional morality or applying currently
fashionable standards of behaviour and taste. They could go a long way toward
protecting themselves from lawsuits if they reversed that attitude.

D The Balance of Interests

This analysis illustrates that the fundamental interests at stake should not be
understood as privacy rights in a highly abstract sense, balanced against a similarly
abstract right to freedom of expression (or to the free operation of the institutional
press). Within traditional liberal theory, those rights complement and partly define
each other rather than being inevitably opposed. There are compelling arguments
(see Part III above) to defend everybody’s right to a private life, but this should
not be understood as a right to cover up serious crime or oppressive use of private
or public power, or to block the disclosure of other information that should
— on the particular facts — be made available to the public. Likewise, there are
compelling arguments (see Part Il above) to support free exchange of opinions
and ideas. This includes opinions on general topics such as those Mill identified,
including philosophy, morality, science, and religion. It also extends to criticism
of government policies and actions, and to information about serious crime or
various kinds of oppression that result from abuse of public or private power. In
general, traditional liberal arguments can support a very wide zone for free speech
to operate, but as we’ve seen they don’t license a free-for-all in what we say about
each other.

This nuanced understanding considerably reduces the potential for clashes
between free speech and privacy. There will be relatively few situations where
somebody’s right to a private life plausibly conflicts with an imperative to disclose
information to the public. Where this happens, and the conflict needs to be
resolved, the exercise for journalists or others contemplating disclosure (and for
the courts where necessary) will involve weighing relatively narrow and specific
public interests.

An obvious domain where these situations potentially arise is that identified by
Barendt (see Part III above) where some voters insist that there should be no limit
to what they are entitled to know about particular candidates before they cast their
votes, and so even the most deeply private information about political candidates
is relevant and ought to be disclosed in the public interest. Here, the right to a
private life clashes not so much with traditional liberal freedoms as with an extreme
interpretation of how representative democracy ought to operate. I submit that this
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extreme interpretation should not be followed for the purposes of legal policy in
Australia. If it prevailed, it would not enhance the operation of our political system
but would entail a further decline into the politics of sensationalism and gossip. It
would mean that individuals who entered politics would have no right to a private
life at all. This would deter talented and qualified people from entering or remaining
in public service, and it could even deprive the public of potential great leaders."”

In this respect, a comparison with the High Court’s jurisprudence relating to
an implied freedom of political communication can illuminate the issues. While
there has been long-running judicial disagreement, dating at least from McCloy v
New South Wales,"”’ as to the precise test to be applied once a law is held to impose
a burden on the implied freedom, no judge has ever proposed that the freedom is
absolute and must never be restricted in any way. On the contrary, from its earliest
recognition of the freedom in 1992,"" to its unanimous refinement of the idea in
Lange v Australian Broadcasting Corporation,” and then in every major case
since, the High Court has consistently emphasised that the freedom of political
communication is limited and qualified. With nothing in the way of dissent or
controversy, this body of jurisprudence insists that a law which burdens the implied
freedom will not ipso facto be inconsistent with the system of representative and
responsible government prescribed in the Australian Constitution.”

This does not, in itself, establish where any lines are to be drawn, but it
underlines the point that not all restrictions on speech — even speech that could
arguably be classified as political — unduly constrain democratic processes. Thus,
some individuals might have an appetite for every possible disclosure about the
private lives of political candidates. However, Australia’s system of democratic
elections can function effectively without anything of the sort while continuing
to provide a substantial, free, and appropriately informed choice of candidates
and platforms, along with the crucial democratic benefit of realistic opportunities
to remove tyrannical, corrupt, or merely unpopular governments through a non-
violent process.

Provided that defendants are permitted a defence of public interest in respect
of any disclosures, a strengthened privacy tort without schedule 2’s current
exemptions can be democratically legitimate and constitutionally valid. Even
without those exemptions, the tort leaves ample room for investigative journalists
to justify disclosures of governmental corruption, abuses of public or private
power, and the like.

129 Barendt (n 78) 17-18. Barendt mentions Lloyd George and John F Kennedy as individuals whose
political careers would likely not have survived close scrutiny of their private lives. Needless to say,
democratic politics already involves a degree of personal scrutiny that must deter many people who could
have made a valuable contribution.

130 (2015) 257 CLR 178.

131 Nationwide News Pty Ltd v Wills (1992) 177 CLR 1; Australian Capital Television Pty Ltd v
Commonwealth (1992) 177 CLR 106.

132 (1997) 189 CLR 520.

133 Most recently (as of March 2026) the joint judgment of Gageler CJ, Gordon and Beech-Jones JJ in
Farmer v Minister for Home Affairs reiterates precisely this distinction: (2025) 99 ALJR 1408, 1421 [37]-
[39].
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VI CONCLUDING REMARKS

As I was working on this article, the case of Groth v The Herald and Weekly
Times Pty Ltd commenced proceedings in the Federal Court of Australia, having
been filed on 29 August 2025." This stemmed from a series of articles published in
the Herald Sun during July 2025, reporting allegations against the Deputy Liberal
Party Leader in Victoria, Sam Groth. The article, based on anonymous Liberal
Party sources, suggested that there were concerns within the party about the
origins of Groth’s relationship with his wife, Brittany Groth. The implication was
that their relationship had begun with sexual conduct between them at a time when
Brittany was under 18 years old while Sam (then 23 or 24) was her tennis coach —
presumably implying a breach of section 49C of the Crimes Act 1958 (Vic).

The Groths strongly denied this accusation, stating that their relationship
began after Brittany turned 18, with no criminality or impropriety involved. Sam
Groth sued the Herald Sun’s parent company, The Herald and Weekly Times, for
defamation, while Brittany Groth sued for the tort of serious invasion of privacy
under schedule 2 of the Privacy Act. In a news story published in The Age on 16
November 2025, it was revealed that the parties had settled out of court, with the
settlement terms to include a public apology by the Herald Sun.”” The case file has
subsequently been closed.

Although this case had a political context, it was not about political speech
denouncing corrupt or tyrannical government, comparing the relative merits of
party platforms, or even seriously examining an individual’s fitness for office.
Brittany Groth had every reason to object to being exposed to public speculation
that she might once have been the victim of a sexual crime. Yet schedule 2 of the
Privacy Act contains broadly worded exemptions that appear to apply to cases such
as this. The only issue on this occasion was whether reliance on the exemptions
might nonetheless fail on the basis that the Herald Sun stories in question, although
published in a mainstream newspaper and written by a professional journalist,
were so speculative or fanciful that they did not even have ‘the character of news’.
This aspect gives force to the words of McElwaine J, as reported from a hearing
in late 2025:

At the hearing, Justice Shaun McElwaine said it would be an ‘extraordinary
outcome’ that malicious, false, completely fictitious articles could be considered to
have the character of news, and one that parliament ‘didn’t really focus attention on’

when the laws were drafted."
It is not too late for lawmakers to revisit schedule 2 and focus their attention
on its evident faults. Those undermine the benefits of a statutory privacy tort, and
indeed the sweeping exemptions from liability granted to the institutional press

134 File Number VID1130/2025.

135 Kieran Rooney, ‘Sam and Brittany Groth Settle Legal Battle against Herald Sun’, The Age (online, 16
November 2025) <https://www.theage.com.au/politics/victoria/sam-and-brittany-groth-settle-legal-battle-
against-herald-sun-20251116-p5nfsi.htm]>. Groth subsequently retired from Parliament in February 2026,
evidently disillusioned by his experience of infighting within the Victorian Liberal Party.

136 Ibid.
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make the legislative extension of privacy rights to Australians seem narrow and
grudging. To some extent, therefore, lawmakers missed an opportunity when they
drafted schedule 2 — perhaps because they thought about privacy in the wrong way.

Privacy rights should not be viewed as antithetical to liberal principles such as
freedom of speech. Within a society that strives for an ethos of liberal tolerance,
privacy and more traditional liberal freedoms protect many of the same interests.
In the narrow class of situations where they potentially come into conflict, it is not,
as we have seen, beyond human wit to draw reasonable lines. Taken together, with
each interpreted in its proper spirit, traditional liberal principles can harmonise
with the right to a private life. In combination, they can foster a society that values
individual autonomy and offers its citizens an extensive zone in which to flourish
by their own lights.



