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The origins of ‘fast tracking’ in Australia

Before the 2013 federal election, the Coalition announced a plan to assess protection claims
more quickly. The plan indicated that a Coalition government would introduce a new ‘Fast
Track Assessment and Removal’ (Fast Track) process, based on the United Kingdom’s now
suspended Detained Fast Track (DFT) system.

As originally announced, this process involved ‘four key steps’:

e Triaging the Caseload;
e Rapid Assessment;

¢ Rapid Review; and

¢ Rapid Removal.

The first step was to identify cases that would be referred into the Fast Track process.
These were cases that ‘appearfed] less likely to be successful in gaining refugee status and
[that could] be determined readily’.! A case officer would then make a decision within 14
days (‘rapid assessment’). If a negative decision was made at this stage, an immediate
review would be initiated by another case officer, to be completed within a further 14 days
(‘rapid review’). If the review was unsuccessful, removal was to take place within 21 days
(‘rapid removal’). Under the policy, if a person was unable to be removed, then he or she
would ‘be transferred to Christmas Island pending removal’.?

How was the Fast Track process ultimately implemented?

The Fast Track process was implemented through changes to the Migration Act 1958 (Cth)
(the Act), made via the Migration and Maritime Powers Amendment (Resolving the Asylum
Legacy Caseload) Act 2014 (Cth). The process is quite different from what was originally
proposed. The Act effectively divides asylum seekers into three groups, with a different
process for each. Two of these groups — fast track applicants and excluded fast track
applicants — are subject to fast tracking. The third group comprises all other asylum seekers
(essentially, asylum seekers who have arrived in Australia on a valid visa), who continue to
have access to the ordinary refugee status determination (RSD) process. For more
information on the ordinary process, see our factsheet, Refugee status determination in
Australia.

Who is considered to be a ‘fast track applicant’?

The definition of ‘fast track applicant’ is set out in the Act.® The term includes all
unauthorised maritime arrivals (being those who have arrived by boat without a valid visa)
who arrived between 13 August 2012 and 1 January 2014, and were not taken to Nauru or
Papua New Guinea for offshore processing, provided that the Minister has allowed them to
apply for a protection visa and the person has made a valid application.* The Minister can
also extend the definition to other classes of asylum seekers by a legislative instrument.®
The definition was subsequently expanded to include asylum seekers who had been sent to
Nauru or Manus Island between 13 August 2012 and 19 July 2013 and later returned to
Australia.® On 26 March 2019, the definition was expanded again to include people who are
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reapplying for a Temporary Protection Visa or Safe Haven Enterprise Visa.” Applications will
be assessed based on the applicant’s ongoing need for protection.

Who are ‘excluded fast track applicants’?

‘Fast track applicants’ can become ‘excluded fast track applicants’ if they have:

e come from ‘safe third countries’ or have ‘effective protection’ in another country;®

e previously entered Australia and made a protection visa application which was
refused or withdrawn;

¢ made an unsuccessful claim for protection in another country;

e made an unsuccessful claim for protection to the UN High Commissioner for
Refugees (UNHCR);

e provided ‘without reasonable explanation’ a ‘bogus document’ in support of the
application; or

e made, in the opinion of the Minister, a ‘manifestly unfounded’ claim.®

The Minister can also expand the grounds on which someone may be designated an
‘excluded fast track applicant’ through a legislative instrument.*°

A ‘manifestly unfounded’ claim is defined in the Act. It includes (but is not limited to) claims
that have no ‘plausible or credible basis’; those based on country information that cannot be
substantiated by any objective evidence; and those ‘made for the sole purpose of delaying
or frustrating’ removal.!! The Supplementary Explanatory Memorandum to the Migration and
Maritime Powers Amendment (Resolving the Asylum Legacy Caseload) Act 2014 notes that
this non-exhaustive definition of a ‘manifestly unfounded claim’ ‘reflects an
interpretation...that is commensurate with the United Nations High Commissioner for
Refugees’ position on responding to manifestly unfounded applications.’*?

Excluded fast track applicants will not have access to any form of merits review, and they
will only have access to a limited form of judicial review by the courts. The Department of
Home Affairs will conduct an ‘internal legal check’, but this is a quality assurance process
rather than a review of the merits of the claim. The Minister may, however, allow specified
excluded fast track applicants to have access to the same review process as fast track
applicants through a legislative instrument.3

Do applicants have any rights of appeal?

Fast track applicants do not have access to the Migration and Refugee Division of the
Administrative Appeals Tribunal (AAT), which replaced the Migration Review Tribunal-
Refugee Review Tribunal from 1 July 2015. Instead, applicants who receive a negative
decision are referred to a specially established body, the Immigration Assessment Authority
(IAA).** The IAA is an independent office within the Migration and Refugee Division of the
AAT, and comprises the Principal Member of the Migration and Refugee Division, a Senior
Reviewer and other Reviewers.'® The intention is that this is a more limited form of review,
generally without an interview and with no new information allowed (see below). Fast track
applicants will usually also continue to have access to judicial review. However, the Minister
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has the power to issue a ‘conclusive certificate’ which prevents an initial decision from being
changed or reviewed.

Review by the IAA is different from review by the Migration and Refugee Division of the AAT
(MRD-AAT) in a number of ways. First, there are fewer review outcomes available in the
IAA. The MRD-AAT has the option of affirming the original decision, substituting a new
decision, or remitting the matter to the original decision-maker to make a new decision
(which may have the same outcome as the original decision). By contrast, the IAA cannot
substitute its own decision for the original decision. It may only affirm the original decision or
remit the matter to the original decision-maker. Data suggests that the I1AA has affirmed
significantly more departmental decisions to refuse protection visas than the MRD-AAT and
other review bodies have when performing merits review.®

Second, while generally an applicant has the opportunity to appear before the MRD-AAT,
the IAA will instead conduct a review only ‘on the papers’ (by reviewing the existing
documents before the Department).l” While the IAA can ask for new information at an
interview, it can only use such information in limited circumstances, as described below.!®

The IAA can only consider new information in ‘exceptional circumstances’, and if either the
new information could not have been provided at the time of the initial decision, or it is
‘credible personal information’ which, had it been known, may have affected the initial
consideration of the claim.*®

The term ‘exceptional circumstances’ is not defined by the Act. The Explanatory
Memorandum indicates that this term is intended to give a broad discretion to the IAA, but
may include a material change in circumstances after the original decision was made (for
example, rapid deterioration of conditions in the country of origin),?° or evidence of
‘significant torture and trauma’ which, if known, would have affected the consideration of the
claim.?! Examples of circumstances that would not justify consideration include: information
available at the primary stage that was ‘not presented for unsatisfactory reasons’; a ‘general
misunderstanding or lack of awareness of Australia’s processes and procedures’; or ‘a
change in personal circumstances within the control of the applicant’.??

Third, whereas an applicant would usually apply for review by the MRD-AAT, all
unsuccessful fast track decisions will automatically be referred by the Minister to the IAA,
and relevant material will be provided to the IAA by the Secretary of the Department at or
around the time of referral.?®

The fast track procedure before the IAA is also affected by requirements introduced in the
Migration Amendment (Protection and Other Measures) Act 2015 (Cth). This Act has the
effect of requiring an asylum seeker to provide full and complete information at the
beginning of the RSD process, and will penalise late evidence.?* These provisions,
combined with the limits on considering new evidence on appeal, significantly distinguish the
IAA procedure from the MRD-AAT procedure.

For more information on the differences between IAA and MRD-AAT review, see this set of
resources we have prepared.
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The United Kingdom’s DFT process compared

As noted earlier, Australia’s fast track policy was inspired by the United Kingdom’s Detained
Fast Track system (DFT). The DFT was suspended in 2015, following a number of legal
challenges.?® Moreover, the context and the practice of fast track procedures in the United
Kingdom differed significantly from the Australian model. For instance, the DFT policy
included an entitlement to funded legal advice and representation, as well as access to the
full review system (including judicial review), albeit in a compressed timeframe. Further,
unlike the Australian fast track process, the DFT policy excluded categories of vulnerable
asylum seekers, including children, families, pregnant women, victims of trafficking or
torture, persons with a disability, persons with a physical or mental health condition who
could not be dealt with adequately in detention, and those who clearly lacked the mental and
cognitive capacity to understand the process and/or present their claim.

Notably, in 2021, the UK government announced a New Plan for Immigration,2® which
includes proposals that mirror the suspended DFT policy.?” Consultations into the New Plan
for Immigration were concluded in late March 2022.

What risks are associated with the fast track process?

A robust RSD procedure is essential to ensure that Australia complies with its obligations
under the 1951 Convention relating to the Status of Refugees (Refugee Convention) and
international human rights law. If the procedure is inadequate, there is a high risk that
refugees and other people in need of protection will be returned to face persecution or other
significant harm, in violation of international law.

When a separate independent merits review process was developed specifically for irregular
maritime arrivals, that process overturned the vast majority of decisions made by the
Department of Immigration and Border Protection (at times up to 100 per cent, but generally
between 70-80 per cent — see Table 1 below). These figures illustrate the importance of
proper review of departmental decisions.

These risks are heightened by the very tight timeframes that are likely to be applied. The
process for determining whether a person is a refugee is complex and difficult, and an error
can have grave consequences. These risks are now even greater because most asylum
seekers are no longer entitled to funded legal assistance (for more information, see our
factsheet, Legal assistance for asylum seekers).
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Table 1: Overturn rate of Immigration Department decisions concerning irregular maritime arrivals, by
country of citizenship

Afghanistan  |n/a 90.7% 92.8% 84.5%
Iran 100.0% 83.9% 79.1% 62.5%
Sri Lanka 39.5% 72.9% 82.3% 44.0%
Pakistan 66.7% 76.9% 78.9% 83.1%
Stateless 100.0% 92.3% 88.6% 71.7%
Iraq 92.9% 82.7% 77.7% 60.0%

Source: Department of Immigration and Citizenship, Asylum Trends 2012—-2013, Table 33.

The power of the Minister to issue conclusive certificates preventing individual decisions
from being changed or reviewed is also very broad and could be used to prohibit merits
review of all decisions refusing to grant a protection visa.

There are also concerns about the appropriateness of the categories of applicants
‘excluded’ from the possibility of any merits review. For example, automatically designating
a person who has previously had an application refused by UNHCR or in another country as
an ‘excluded fast track applicant’ does not leave room for any change in circumstances, or
the adequacy of the processes that led to initial refusal to be taken into account.

One excluded fast track category that is likely to affect many applicants is the provision that
excludes a fast track review applicant from merits review if it is believed that a ‘bogus
document’ has been provided. This provision reveals a lack of awareness about the nature
of refugee flight, including the difficulties refugees face in obtaining identity and travel
documents. It may also contravene article 31 of the Refugee Convention and the
requirement that Australia implement its treaty obligations in good faith.?®

Finally, there is a real question as to whether the fast track system increases efficiency.
Robust merits review is more likely to lead to correct decision-making that can stand up to
scrutiny by a court. History shows that attempts to accelerate RSD usually result in more
litigation and rarely achieve the desired efficiencies.?°

How have courts responded to the fast track process?

The first High Court ruling on the fast track process was handed down in 2018 in a case
called Plaintiff M174/2016 v Minister for Immigration and Border Protection.*® The plaintiff in
this case was an Iranian asylum seeker who arrived in Australia by boat in October 2012
without a visa and, after being released from immigration detention, claimed to have
converted to Christianity. In 2015, the Minister for Immigration and Border Protection lifted
the statutory bar on the plaintiff's capacity to apply for a temporary protection visa, at which
point the plaintiff became a fast track applicant. The plaintiff consequently made an
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application for a temporary protection visa, claiming that he would face a real chance or
serious or significant harm if he returned to Iran in the foreseeable future because of his
decision to convert to Christianity. In his application, the plaintiff claimed that he had
regularly attended a church in Melbourne and consented to the Department’s request to
contact the church minister. When interviewed by a Department official, the church minister
provided information which suggested that the plaintiff had overstated his attendance at
church in his application.

In April 2016, the Department official refused the plaintiff's visa application and, in her
reasons, explained her finding that the plaintiff had attended church to ‘falsely strengthen his
claim for protection’ and had ceased to attend church regularly as early as 2013.3! This
decision was referred to the IAA for review. Without inviting or sending any further
communication to or from the plaintiff, the IAA made the decision to affirm the Department
official’s decision to refuse to grant a visa. The IAA specifically declined to consider any
additional documentation or letters of support from church congregation members, because
it was not satisfied that there were exceptional circumstances to justify doing so.

The plaintiff argued before the High Court that the Department official’s had failed to comply
with statutory conditions when making the original decision, and that as a result the decision
was not reviewable by the IAA. The plaintiff also argued that the IAA had acted
unreasonably by failing to consider obtaining new information. The High Court rejected each
of these arguments. It found that the Department official had complied with statutory
conditions, and that even if this had not been the case, the IAA would have had the power to
review the decision. The High Court also found that, in the circumstances of the case, the
IAA did not act unreasonably by failing to consider obtaining new information, because
exceptional circumstances requiring it to do so did not exist.

While the plaintiff in this initial test case was unsuccessful on all grounds, the High Court did
confirm that certain aspects of procedural fairness, such as the requirement to make
decisions reasonably, do apply to IAA decisions. There have since been a number of cases
in which 1AA decisions have been struck down by courts on unreasonableness and other
grounds.
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