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Introduction 

Between November 2012 and June 2013, asylum seeker children were sent to the regional 

processing centre (RPC) on Manus Island, Papua New Guinea (PNG) to be detained while 

they waited to have their claims processed. They were removed from Manus Island in June 

2013, in response to concerns that the facilities there were not appropriate for children.1 

After new offshore processing arrangements were announced on 19 July 2013 (according to 

which all asylum seekers arriving by boat would not only be sent offshore, but also 

permanently denied the possibility of settlement in Australia), the Australian policy changed 

to transferring children only to the RPC on Nauru.2 No new asylum seekers were transferred 

offshore after 2014. While all children were removed from Nauru in 2019, those who are 

back in Australia remain liable to transfer back to Nauru under Australian law. 

Prior to transferring a child from Australia to Nauru (either initially, or as a subsequent 

transfer), the relevant authorities must consider whether removal is consistent with 
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Australia’s international law obligations, including its non-refoulement obligations, its 

obligation to take the best interests of the child into account as a primary consideration, and 

its obligations with respect to unaccompanied asylum seeker children. 

Non-refoulement obligations 

Australia’s obligations under international law  

Under international refugee and human rights law, Australia has obligations to ensure that it 

does not expel, extradite, deport or otherwise remove from its territory or jurisdiction anyone 

who has a well-founded fear of persecution or who faces a real risk of significant harm either 

in the country to which he or she is removed, or in any other place to which that country 

might send them.3 Significant harm includes the risk of being exposed to arbitrary 

deprivation of life, torture, or cruel, inhuman or degrading treatment or punishment.   

The UN Committee on the Rights of the Child has also emphasized the non-refoulement 

obligations that bind States parties to the UN Convention on the Rights of the Child (CROC) 

(including Australia). According to the Committee:  

in fulfilling obligations under the Convention, States shall not return a child to a country 

where there are substantial grounds for believing that there is a real risk of irreparable 

harm to the child, such as, but by no means limited to, those contemplated under 

articles 6 and 37 of the Convention, either in the country to which removal is to be 

effected or in any country to which the child may subsequently be removed.4  

These obligations, which sit at the ‘core’ of international refugee and human rights law,5 

require that:  

• the principle of non-refoulement be respected whenever the movement of an asylum 

seeker to another State’s territory is contemplated;  

• all decisions about removing an asylum seeker from Australia be made on a case-by-

case basis, after proper consideration of all the facts as they stand at the time the 

decision to remove is made; 

• in deciding whether an asylum seeker can be removed from Australia, consideration 

be given to whether the asylum seeker will face a risk of: (a) persecution or 

significant harm (including cruel, inhuman or degrading treatment) in Nauru; and/or 

(b) being sent on from Nauru to a country where such harm is feared; and  

• non-refoulement obligations not be overridden by invoking national security, the 

integrity of Australia’s migration system or any other general policy objective.6  

Australia’s compliance with its obligations in law and practice  

Although Australia has incorporated certain of its non-refoulement obligations into domestic 

law,7 the Migration Act 1958 (Cth) (Migration Act) effectively excludes asylum seekers 

subject to offshore processing from their protection.8 Australian law also expressly 
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authorises the transfer of asylum seekers intercepted at sea to any place, including Nauru, 

even in circumstances that may amount to refoulement.9  

In the absence of effective domestic legal protections against refoulement for asylum 

seekers being considered for transfer to Nauru (or PNG), the Australian government sought 

to give effect to its non-refoulement obligations by conducting a ‘pre-transfer assessment’ 

(PTA) for each asylum seeker prior to removal. The Department10 described the PTA as 

being ‘used to consider whether appropriate support and services are available [offshore] 

and confirm that there are no barriers to the transfer occurring’.11  

Despite the PTA process, in practice asylum seekers appear to have been transferred to 

Nauru in breach of Australia’s non-refoulement obligations. The Australian Human Rights 

Commission described PTAs as focusing more on an asylum seeker’s fitness for travel and 

placement in a regional processing country, rather than on whether the asylum seeker would 

face risks of persecution or significant harm.12 Previously, pressure from the Department to 

complete PTAs within 48 hours also reportedly affected their quality.13 In light of these 

issues, the UN High Commissioner for Refugees (UNHCR) expressed concern in December 

2012 and again in November 2013 about the effectiveness of PTAs as a mechanism for 

ensuring that asylum seekers, especially vulnerable asylum seekers such as children, were 

not transferred to Nauru in breach of Australia’s international obligations.14 Moreover, it is not 

clear whether PTAs or any other form of pre-transfer assessment is performed when people 

are re-transferred back to Nauru after being brought to Australia for a temporary purpose.  

Obligations to consider the best interests of the child 

Australia’s obligations under international law  

Article 3(1) of the CROC states: 

In all actions concerning children, whether undertaken by public or private social 

welfare institutions, courts of law, administrative authorities or legislative bodies, the 

best interests of the child shall be a primary consideration.15 

The ‘best interests of the child’ is a flexible and dynamic concept.16 As such, neither 

international nor Australian law prescribes what is in the best interests of a particular child in 

a given situation. However, international law does provide guidance on how the best 

interests of a child should be assessed.17 Notably: (a) a ‘best interests assessment’ (BIA) 

should be performed on a case-by-case basis; (b) a child’s best interests should be identified 

first, before being weighed against other considerations; and (c) reasons should be given for 

decisions affecting children.  

a) Best interests must be assessed on a case-by-case basis 

The first criterion for a BIA is that a child’s best interests are determined individually, on a 

case-by-case basis.18  Since each child is different, a BIA ‘should be adjusted and defined 
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on an individual basis, according to the specific situation of the child or children concerned, 

taking into consideration their personal context, situation and needs’.19 It should not be 

presumed that an action or decision will affect all children in the same way, and 

‘[d]etermining what is in the best interests of the child should start with an assessment of the 

specific circumstances that make the child unique’.20 Further, since not all children will have 

the same special needs, the relevant ‘[a]uthorities and decision makers need to take into 

account the different kinds and degrees of vulnerability of each child, as each child is unique 

and each situation must be assessed according to the child’s uniqueness.’21 

b) Best interests must be identified first, then weighed 

The second criterion for a BIA is that it is performed in two stages. First, the decision maker 

must identify what is in the child’s best interests. Then, he or she must assess whether those 

interests are outweighed by any other consideration (or the cumulative effect of other 

considerations).22 This two-stage process has been affirmed by Australian courts.23 

The words ‘shall be a primary consideration’ in Article 3(1) of the CROC ‘place a strong legal 

obligation on States and mean that States may not exercise discretion as to whether 

children’s best interests are to be assessed and ascribed the proper weight as a primary 

consideration in any action undertaken’.24 Accordingly, when weighing the best interests of 

the child against other factors, ‘a larger weight must be attached to what serves the child 

best.’25 As the UN Committee on the Rights of the Child has explained: 

The expression ‘primary consideration’ means that the child’s best interests may not 

be considered on the same level as all other considerations. This strong position is 

justified by the special situation of the child: dependency, maturity, legal status and, 

often, voicelessness. Children have less possibility than adults to make a strong case 

for their own interests and those involved in decisions affecting them must be explicitly 

aware of their interests. If the interests of children are not highlighted, they tend to be 

overlooked.26  

Courts in Australia and comparable jurisdictions have affirmed that while the best interests of 

the child need not always outweigh other considerations, a decision maker must not treat 

any other consideration as inherently more significant than the best interests of the child.27 

c) Reasons must be provided for decisions 

In order to ensure that a BIA meets the two criteria set out above, decision makers must give 

reasons for their findings. These reasons: 

should state explicitly all the factual circumstances regarding the child, what elements 

have been found relevant in the best-interests assessment, the content of the 

elements in the individual case, and how they have been weighted to determine the 

child’s best interests. If the decision differs from the views of the child, the reason for 

that should be clearly stated. If, exceptionally, the solution chosen is not in the best 
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interests of the child, the grounds for this must be set out in order to show that the 

child’s best interests were a primary consideration despite the result.28 

When providing these reasons, ‘[i]t is not sufficient to state in general terms that other 

considerations override the best interests of the child’.29 

How Australia’s obligations should be implemented 

Australia must take ‘all appropriate legislative, administrative, and other measures’30 to 

ensure that the best interests of the child principle is properly respected and implemented in 

decisions concerning children. Accordingly, Australia must at a minimum ensure that: 

• the requirement to consider the best interests of asylum seeker children as a primary 

consideration is reflected and implemented in all national laws and regulations, rules 

governing the operation of private or public institutions providing services to or 

impacting on children, and judicial and administrative proceedings at every level;31  

• a BIA meeting the criteria set out above is conducted whenever a decision 

concerning a child is made;32 

• there are formal mechanisms to appeal decisions concerning children whenever the 

requirements for a BIA do not appear to have been met, or when there appears to 

have been a procedural or substantive error in a decision concerning a child;33 and 

• to the greatest extent possible, the best interests of children are assessed on an 

ongoing basis wherever a child continues to be affected by decisions or actions taken 

by Australian authorities. In the asylum context, BIAs should be conducted for each 

asylum seeker child at all stages of the asylum process, including, at a minimum, 

each time a child is to be transferred (or re-transferred) to Nauru, and each time new 

information becomes available about the conditions for children in Nauru.34 It is not 

sufficient to perform a single BIA when a child is first considered for transfer to Nauru 

and not to review this assessment on a continuous basis.35  

Australia’s compliance with its obligations in law and practice  

General concerns  

Australian law contains no requirement that the best interests of the child be taken into 

account as a primary consideration when deciding whether to remove asylum seeker 

children from Australia. This position is in contrast to the position in comparable jurisdictions, 

such as the United Kingdom.36 

In the absence of any legal requirement, the Australian government sought to give effect to 

its obligations regarding the best interests of asylum seeker children by requiring a version of 

a BIA to be performed as part of the PTA in some circumstances.  

However, this purported BIA is insufficient to meet Australia’s obligations for the following 

reasons:  

• it does not meet the criteria for a BIA set out above (see below for more information); 
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• it does not appear to be performed for children in Australia who have already been to 

Nauru previously and are being re-transferred there; and 

• it is particularly inappropriate in cases involving unaccompanied asylum seeker 

children (see below for more information). 

These deficiencies led UNHCR to conclude in 2013 that ‘children have been transferred [to 

the Nauru RPC] without an assessment of their best interests and without adequate services 

in place to ensure their mental and physical well-being’.37 They also reflect broader problems 

with Australia’s implementation of the best interests of the child principle. In its review of 

Australia’s compliance with the CROC in 2012 (prior to the reintroduction of offshore 

processing), the UN Committee on the Rights of the Child stated that it was:  

concerned that the principle of the best interests of the child is not widely known, 

appropriately integrated and consistently applied in all legislative, administrative and 

judicial proceedings and in policies, programmes and projects relevant to and with an 

impact on children. In this context, the Committee is particularly concerned at the 

inadequate understanding and application of the principle of the best interests of the 

child in asylum-seeking, refugee and/or immigration detention situations.38 

The Committee ‘stresse[d] the need for [Australia] to pay particular attention to ensuring that 

its policies and procedures for children in asylum seeking, refugee and/or immigration 

detention give due primacy to the principle of the best interests of the child’,39 and to ensure 

that ‘determinations of the best interests are consistently conducted by professionals who 

have been adequately trained on best-interests determination procedures’.40  

In what ways did the Australian assessments not meet the criteria for a BIA? 

Limited information is publicly available about whether and how the Department seeks to 

ensure that decisions to transfer children to the Nauru RPC comply with Australia’s 

obligations under international law. The following analysis is based on a Department form 

entitled ‘Best Interests Assessment for transferring minors to an RPC’ (BIA Form), 

specifically versions 1.2 (valid as at September 2013) and 1.4 (dated 13 February 2014).41 It 

is not clear whether this form has ever been used for children being retransferred to Nauru. 

Both versions of the BIA Form allowed decision makers to make one of only two decisions: 

that there were no barriers to a child being transferred to Nauru, or that the child should be 

reconsidered for transfer at a later date. Version 1.4 also included an explicit 

acknowledgment of Australia’s obligations under Article 3(1) of the CROC, but stated: 

In so far as the requirement under section 198AD of the Migration Act 1958 to take 

unauthorised maritime arrivals to an RPC extends to unauthorised maritime arrivals 

who are children, the best interests of such children are outweighed by other 

countervailing primary considerations, including the need to preserve the integrity of 

Australia’s migration system and the need to discourage children taking, or being 

taken on, dangerous illegal boat journeys to Australia. 
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Accordingly, while this assessment considers a range of factors to ensure that care, 

services and support arrangements are available to meet the needs of the individual 

child, it does not consider whether the best interests of the child would be served by 

the individual child being transferred to an RPC.42 

The Australian Human Rights Commission described the process of considering whether a 

child should be transferred to Nauru pursuant to this form as a best interests assessment ‘in 

name only’.43 It did not meet Australia’s obligations under the CROC because: 

• the best interests of children were automatically outweighed by other factors as a 

rule, without the best interests of children being identified on an individual basis first 

and then weighed against any relevant criteria;  

• due to the Australian government’s policy that all asylum seekers who arrived by boat 

after 19 July 2013 would be transferred to a regional processing country without 

exception, decision makers were prevented from concluding that a child should not 

be transferred to Nauru, even if exemption from transfer would have been in that 

child’s best interest;  

• decision makers were limited in their ability to identify properly what was in the best 

interests of a child because the BIA Form instructed them to take into account certain 

information about the availability and quality of ‘arrangements, support and services’ 

for children on Nauru which did not necessarily exist; and 

• children (or their families) were not afforded an opportunity to appeal or seek 

independent review of any decision concerning them.  

Other obligations with respect to children sent to Nauru 

General obligations 

Australia has other human rights obligations concerning children which may extend to 

children following their transfer to Nauru, including obligations to:  

• ensure that children have a standard of living adequate for their physical, mental, 

spiritual, moral and social development, and are not subjected to torture or other 

cruel, inhuman or degrading treatment or punishment;44 

• protect children from all forms of physical or mental violence, injury or abuse, neglect 

or negligent treatment, maltreatment or exploitation, including sexual abuse and all 

other forms of exploitation prejudicial to any aspect of their welfare;45 

• promote the physical and psychological recovery and social reintegration of all 

children who are victims of any form of neglect, exploitation, abuse, torture or any 

other form of cruel, inhuman or degrading treatment or punishment;46 and  

• ensure that children are only detained as a measure of last resort, for the shortest 

possible time, and never in circumstances where the detention is unlawful or 

arbitrary.47   
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Whereas the obligation to consider the best interests of the child under Article 3(1) of the 

CROC allows some leeway for other considerations to outweigh the best interests of the 

child, the obligations listed above are expressed in absolute terms. Indeed, as the UN 

Committee on the Rights of the Child notes in relation to the obligation to protect children 

against violence and abuse in all their forms: 

‘Shall take’ is a term which leaves no leeway for the discretion of States parties. 

Accordingly, States parties are under strict obligation to undertake ‘all appropriate 

measures’ to fully implement this right for all children.48 

The UN Committee on the Rights of the Child also ‘emphasizes in the strongest terms that 

child protection must begin with proactive prevention of all forms of violence as well as 

explicitly prohibit all forms of violence’.49 If mental, physical and/or sexual harm is a systemic 

and inherent part of the arrangements for hosting and processing asylum seekers and 

refugees in Nauru, ‘proactive prevention’ could arguably have required Australia to suspend 

all transfers of children to Nauru, and/or to bring those children still there back to Australia to 

await identification of a durable solution in a safe environment. 

Specific obligations with respect to unaccompanied asylum seeker children  

Australia has additional obligations under the CROC with respect to the best interests of 

unaccompanied asylum seeker children. Under the CROC, ‘[a] child temporarily or 

permanently deprived of his or her family environment … shall be entitled to special 

protection and assistance provided by the State’, and ‘States Parties shall in accordance 

with their national laws ensure alternative care for such a child’.50  

Moreover, as the guardian of asylum seeker children in Australia,51 the Home Affairs Minister 

has an additional duty under the CROC to act with the best interests of each child as his or 

her ‘basic concern’.52 The Australian Human Rights Commission has stated that in fulfilling 

this duty, ‘the best interests of an unaccompanied child must not only be a primary 

consideration (as suggested by article 3(1) of the Convention), but the primary consideration 

for the person acting as a child’s legal guardian’.53  

However, there is an ‘unambiguous conflict of interest’ between the Minister’s dual roles of 

guardian and administrator of the Migration Act.54 As a result, there is a real risk that 

unaccompanied asylum seeker children were transferred to Nauru without their best 

interests being taken into account as the primary consideration.55  
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