UNSW Australia’s Andrew & Renata Kaldor Centre
TN VY| ity for International Refugee Law

AUSTRALIA’S RESPONSIBILITY FOR
OFFSHORE PROCESSING ON NAURU

Research Brief  \\ypwaANUS ISLAND

Last update: August 2018

Contents
1] 1o o 11 Tox 1o o PSSP 1
What is ‘State responsibility’?..........oouiiiiiii 1
‘Sovereignty’ and State responsibility ..o 2
What conduct is ‘attributable’ to Australia?.............cooiiiiiiiiii 3
ARFIDULION GENETAIIY ... .o e e e e e e e a 3
Attribution of conduct affecting asylum seekers and refugees offshore..............ccccoevvnnnnnnn. 3
Does conduct attributable to Australia breach its international legal obligations? .................. 4
Identifying the legal ObligatioNsS.............ouuiiii i e e 4
Obligations relevant to the decision to remove asylum seekers from Australia .................. 5
Obligations relevant to the treatment of asylum seekers/refugees in Nauru and PNG ....... 7
[T F= 1= T0 0 (T T PP 12
Responsibility of MUItIPlIe STALES ...........uuiiiiiiiiiiiii e 12
Consequences of State responSibility ... 12
Individual criminal reSPONSIDIlILY . ..........uuuuiiiiiiiiiii e 13
T[T ] (= USSP 13

Kaldor Centre for
International

Refugee Law




Introduction

Since 13 August 2012, asylum seekers who have arrived in Australia by boat (or who have
been intercepted at sea and brought to Australia) without a valid visa have been subject to
‘offshore processing’ in the Pacific nations of Nauru and Papua New Guinea (PNG). In
practice, people have been transferred offshore in two cohorts: a first cohort of people who
arrived in Australia between August 2012 and July 2013, some of whom were sent offshore
and then brought back to Australia to be processed through the ‘fast track’ processing
system; and a second cohort who arrived in Australia after 19 July 2013, were sent offshore
for processing, and are subject to a permanent ban on settlement in Australia.

All asylum seekers and refugees transferred to Nauru and PNG underwent initial identity,
health and security screening in Australia, and had their fitness for removal determined on a
case-by-case basis. Australian government records show that no new asylum seekers have
been transferred from Australia to PNG or Nauru since 2014! (instead, asylum seekers
trying to reach Australia by boat have been turned back at sea or otherwise returned to their
countries of origin). However, as of 2018 a large humber of the people previously transferred
offshore remained there, meaning the question of which State was (or which States were)
responsible for them remained relevant.

As a matter of international law, Australia cannot avoid or ‘contract out’ its international legal
obligations to asylum seekers and refugees simply by removing them from its territory,
delegating asylum processing to other States, or outsourcing the operation of detention
centres to private contractors. Instead, international law sets out the scope of Australia’s
obligations towards these persons, and the circumstances in which it will incur responsibility
for failing to comply with them. In brief, States must not send a person to any place where he
or she will face a real risk of persecution or significant harm (refoulement). States may also
continue to have human rights obligations towards people after they have been removed
from their territories, for example where the State continues to exercise ‘effective control’
over them, thereby bringing them within the State’s jurisdiction. If a State breaches these
obligations, it may be responsible under international law. A State’s responsibility may also
be engaged if it aids or assists another State in the commission of an internationally wrongful
act. These rules are explored further below.

What is ‘State responsibility’?

The term ‘responsibility’ is used in a number of different ways in relation to Australia’s
offshore processing regime. For instance, in each offshore processing country, a local
government agency is said to have ‘administrative responsibility’ for the detention centre. A
number of companies and organisations are also ‘responsible’ for providing services in each
centre, according to the terms of their contracts. In both these contexts, the term
‘responsibility’ is used to designate who is in charge of various tasks, and who might be held
accountable under domestic law for any harm or injury arising from the performance of those
tasks.
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By contrast, ‘State responsibility’ is a distinct concept in international law. It refers to the
legal rules governing when States are accountable for breaches of their international legal
obligations. It is different from moral or practical responsibility, or responsibility under
domestic law (although they may overlap at times). This factsheet considers only State
responsibility under international law, in the specific context of Australia’s obligations
towards the asylum seekers and refugees it transferred to Nauru and PNG.

Under international law, a State is responsible for every ‘internationally wrongful act’ it
commits, being any act which:

e s ‘attributable’ to the State under international law; and
e constitutes a breach of an international obligation of the State.?

If both these conditions are met, a State will have responsibility, even if the act was
authorised by its domestic law.

‘Sovereignty’ and State responsibility

Successive Australian governments have denied that Australia has responsibility under
international law for the treatment of asylum seekers and refugees transferred to Nauru and
PNG. However, it has never been made clear whether this view is based on: (a) a belief that
the relevant conduct is not attributable to Australia; (b) a belief that the conduct does not
constitute a breach of one of Australia’s international obligations; or (c) both. Instead,
Australian governments have general referenced Nauru and PNG’s ‘sovereignty’ as an
explanation for why they do not consider Australia to be responsible under international law.

These references to sovereignty confuse two different concepts in international law.
‘Sovereignty’ is a term used to describe the fact that, under international law, all States are
considered legally equal and independent, such that no State can exercise governmental,
executive, legislative or judicial power over another. Sovereignty is closely linked to ideas of
territoriality, since sovereign States are entitled to exercise exclusive control over their
territory without interference from other States. However the fact that a State has
sovereignty over its territory (and, in certain circumstances, extraterritorially) does not mean
that it is free to act completely without restraint. International, domestic and other laws place
limits on what States can do, and their action may be limited in these ways without their
sovereignty being affected or impaired.

The concept of sovereignty is distinct from that of State responsibility. While respect for
sovereignty requires Australia not to impose its laws on or exercise government functions in
the territories of Nauru and PNG without their permission, it does not determine the scope of
Australia’s human rights obligations towards persons in those territories. The scope of these
obligations is determined by reference to international law and the rules of treaty
interpretation.® Sovereignty does not grant a licence for Australia, or any other State, to
override international law and violate the human rights of certain persons simply because
they are within the territory of another State.
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What conduct is ‘attributable’ to Australia?

Attribution generally

States ‘act’ through the conduct of people, organs and entities acting on their behalf.
International law contains clear rules to determine which conduct can and cannot be
attributed to a State. Conduct which may be attributed to a State generally includes:

e conduct by any legislative, executive, judicial or other organ of the State, including
the government, Parliament, individual Ministers, government departments and
courts;

e conduct by any person or entity authorised by the State to exercise ‘elements of
governmental authority’ (governmental authority may include certain powers relating
to immigration, border control, arrest and detention); and

e other persons and entities who are acting on the instructions of, or under the
direction or control of, the State in carrying out the conduct.*

For the purposes of attribution it is irrelevant whether the person, organ or entity is acting
within or outside the State’s territory.

Attribution of conduct affecting asylum seekers and refugees offshore

The conduct of the Australian Home Affairs Minister, the Department of Home Affairs and
Department officers,5 the Australian Parliament, the Australian Defence Force, the Australian
Federal Police and any other government body will ordinarily be attributable to Australia,
regardless of whether it occurs in Australian territory, on the high seas or in the territory of an
offshore processing country.

Examples of conduct by these people and bodies that is attributable to Australia include:

¢ the policy decision to remove asylum seekers to Nauru or PNG for detention and
processing, rather than processing them in Australia;

¢ the choice of Nauru and PNG as ‘offshore processing countries’, and the specific
choice of location sites for each regional processing centre (RPC);

e each separate decision to remove individual asylum seekers to Nauru or PNG (or to
send them back there after a temporary return to Australia for medical or other
purposes);

e the design, construction and maintenance of each RPC;

e responses to requests for equipment, services and supplies for each RPC;

e responses to requests for medical evacuations to Australia;

e responses to requests to relocate victims of sexual assault away from their attackers
within the RPCs;

e age determinations of asylum seekers claiming to be minors;

e responses to allegations of physical and sexual abuse and other human rights
violations within each RPC;
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e the content and manner of delivery of messages and information to asylum seekers
in Nauru and PNG, to the extent that it is determined or carried out by people acting
on behalf of the Australian government;

e the choice of private contractors and oversight of their work; and

o all other operational and management decisions, to the extent that they are carried
out by people acting on behalf of the Australian government.

The conduct of private companies and organisations contracted by the Australian
government to provide services in Nauru and PNG may also be attributable to Australia, to
the extent that they ‘act on the instructions’ of the Australian government. Their contracts
typically include instructions on how to perform their functions, and Department officers have
previously issued instructions directly to private contractors in Nauru and PNG in the course
of their work. At certain times, these companies and organisations may have also acted
‘under the direction or control’ of the Australian government. The conduct of certain
companies may also have been attributable to Australia on the basis that they were
exercising elements of governmental control in detaining asylum seekers and providing
‘garrison, operational and maintenance services’ at each RPC (while they were operating as
detention centres).

Does conduct attributable to Australia breach its international legal
obligations?

Conduct that is attributable to Australia will only engage Australia’s responsibility under
international law if it violates an international legal obligation by which Australia is bound.

Identifying the legal obligations

As a responsible member of the international community and an active participant in
international law processes, Australia has voluntarily assumed a range of human rights
obligations under international treaties. In particular, Australia is a party to and legally bound
by the 1951 Convention relating to the Status of Refugees (Refugee Convention) and its
1967 Protocol, and all the major human rights treaties.®

Since 2012, the offshore processing arrangements have been plagued by extensive and
ongoing reports of significant violations of human rights.” These reports indicate that any
State with obligations to respect and protect the rights of people subject to these
arrangements is likely to have breached those obligations. As discussed below, more than
one State may have obligations towards these individuals under international law at the
same time, and therefore more than one State may be responsible for any violations.

The critical question for present purposes is whether Australia is one such State, even
though the people concerned are outside Australian territory. The following sections answer
this question and explain why Australia is likely to have obligations both before and after the
removal of people from Australian territory.
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Obligations relevant to the decision to remove asylum seekers from Australia

What are Australia’s obligations?

Australia has certain obligations under international refugee and human rights law that
became relevant even before asylum seekers and refugees were transferred to Nauru and
PNG. In particular, Australia has obligations to ensure that every person it expels, extradites,
deports or otherwise removes from its territory will be safe in the country to which he or she
is removed, and will not subsequently be sent anywhere else where he or she may face a
real risk of persecution or significant harm. These obligations arise inter alia from:

e the express prohibition on refoulement in the Refugee Convention, which prohibits
States from expelling or returning asylum seekers and refugees to any place where
their life or freedom will be threatened on account of their race, religion, nationality,
membership of a particular social group or political opinion;8

¢ the express prohibition on refoulement in the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT), which prohibits States
from expelling or returning any person to a place where there are substantial grounds
for believing that s/he will be in danger of being subjected to torture;® and

e an implicit prohibition on refoulement in the International Covenant on Civil and
Political Rights (ICCPR), which prohibits States from expelling or returning any
person to a place where there are substantial grounds for believing that he or she will
face a real risk of significant harm, including being exposed to arbitrary deprivation of
life, torture, or cruel, inhuman or degrading treatment or punishment.10

In order to comply with these obligations, Australia should carefully consider the possible
risks each asylum seeker might face in Nauru or PNG before transferring them.

Is Australia at risk of violating its non-refoulement obligations?

There are two main ways in which the removal of asylum seekers to Nauru or PNG may
violate (or may have violated) Australia’s non-refoulement obligations.

(i) Refoulement to conditions amounting to significant harm, including cruel, inhuman or
degrading treatment

First, if violations of the human rights of detained asylum seekers reach a certain threshold —
or ‘minimum level of severity’! — they may amount to significant harm such that decisions by
Australia to send asylum seekers offshore might constitute refoulement. The European Court
of Human Rights has held that ‘the assessment of this minimum is relative; it depends on all
the circumstances of the case, such as the duration of the treatment and its physical or
mental effects and, in some instances, the sex, age and state of health of the victim.’12

If conditions offshore are systematically so bad that they reach this threshold for all asylum
seekers, there may be a presumption that every removal to an offshore processing country
violates Australia’s non-refoulement obligations. Similarly, in Europe, there was previously a
general presumption of this kind in relation to the return of asylum seekers to Greece.*3 In
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January 2011, the European Court of Human Rights held that Belgium had violated its non-
refoulement obligations towards an asylum seeker returned to Greece.'* The court
considered reports that Greek authorities systematically placed asylum seekers in detention
without informing them of the reasons for their detention, and reports of police mistreatment
of detained asylum seekers, extreme overcrowding, dirty facilities, and inadequate access to
mattresses, drinking water, toilets and soap. On the basis of these reports, the court held
that:

the conditions of detention experienced by the applicant were unacceptable ... [T]aken
together, the feeling of arbitrariness and the feeling of inferiority and anxiety often
associated with it, as well as the profound effect such conditions of detention
indubitably have on a person’s dignity, constitute degrading treatment.25

The court held that since these conditions ‘were well known before the transfer of the
[asylum seeker] and were freely ascertainable from a wide number of sources’, Belgium had
‘knowingly exposed [the asylum seeker] to conditions of detention and living conditions that
amounted to degrading treatment’.1¢ In light of this judgment, many European countries
stopped returning asylum seekers to Greece as a matter of practice, on account of the risk
that such returns might expose asylum seekers to cruel, inhuman or degrading treatment in
violation of the returning State’s non-refoulement obligations.

The question whether conditions in Nauru and on Manus Island in PNG are or were
comparable to those in Greece, and would therefore justify a blanket suspension of
removals, would need to be assessed after thorough consideration of the facts. Importantly,
this assessment may change over time. It is possible that conditions have reached the
threshold to constitute significant harm at certain times (for example, when the offshore
detention centres first opened and construction was incomplete, or in periods of extreme
overcrowding), whereas at other times they have not.

Alternatively, even if conditions in Nauru and PNG do not reach the minimum level of
severity necessary to constitute cruel, inhuman and degrading treatment for all asylum
seekers, removal to these centres may nevertheless constitute refoulement in certain
individual cases. Poor reception conditions may disproportionately affect vulnerable asylum
seekers, including children, pregnant women, families, survivors of torture and persons with
physical or mental health conditions that cannot properly be treated offshore. For these
groups, the cumulative effects of transfer may reach the necessary threshold of severity to
constitute cruel, inhuman or degrading treatment, even if they would not for other asylum
seekers.

The European Court of Human Rights has made similar findings in a number of cases. For
example, in November 2014 the court held that while the quality of reception and
accommodation arrangements for asylum seekers in Italy were not so bad as to justify a
general suspension of removals to Italy (of the kind that exists in relation to Greece), they
might prohibit the removal to Italy of an asylum seeker family with young children. The court
held that Switzerland would violate its non-refoulement obligations if it were to send the
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family back to Italy without first receiving guarantees from the Italian authorities that the
family would be kept together in conditions appropriate to the ages of the children.” Absent
these guarantees, no removal could take place. It is arguable that a similar prohibition on the
removal of families with children could or should have been applied in relevant cases of
transfer from Australia.

(i) Refoulement to the risk of persecution

Second, the removal of certain asylum seekers may violate Australia’s non-refoulement
obligations as a result of the risk of persecution in Nauru or PNG. For example, there are
reports that homosexual and Muslim asylum seekers may face persecution in PNG on the
basis of their sexuality or religion.8 The likelihood of such persecution should have been
assessed in each individual case, with any asylum seeker found to be at risk exempted from
removal offshore. Instead, however, there were reports that Australia’s non-refoulement
obligations may not have been applied properly in practice, especially in relation to asylum
seekers with a fear of persecution in PNG.1°

Obligations relevant to the treatment of people transferred to Nauru and PNG

Extraterritorial human rights obligations

As a general rule, a State that is a party to a human rights treaty is bound to respect and
uphold the rights contained in that treaty for all persons within the State’s ‘jurisdiction’.?°
Traditionally a State’s jurisdiction, for the purposes of its human rights obligations, was
assumed to be limited primarily, if not exclusively, to its territory. This emphasis on
territoriality was intended to ensure that unreasonable burdens were not placed on States,
since States only have the power to make and enforce laws within their own territory, and
not in that of another sovereign State.

However, as international human rights law has evolved, this traditional view has given way
to recognition that a State’s jurisdiction, for the purposes of its human rights obligations, is
not necessarily identical to its jurisdiction (that is, power) as a sovereign State. In other
words, the fact that Australia cannot legislate, govern or enforce its laws in Nauru or PNG
does not mean that it can act without regard for the human rights implications of its actions
on asylum seekers and refugees transferred to those States.

Instead, it is now accepted that a State’s jurisdiction for human rights purposes can extend
to persons outside its territorial limits. For example, the Inter-American Commission on
Human Rights has stated in relation to the American Convention on Human Rights:

the term ‘jurisdiction’ in the sense of Article 1(1) is [not] limited to or merely
coextensive with national territory. Rather, the Commission is of the view that a state
party to the American Convention may be responsible under certain circumstances for
the acts and omissions of its agents which produce effects or are undertaken outside
that state’s territory.?*
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This broader understanding of jurisdiction has been affirmed by the UN Human Rights
Committee,?” the UN Committee against Torture,? the International Court of Justice?* and
the European Court of Human Rights.?® This understanding reflects the fact that it would be
inconsistent with the obligations States assume under human rights treaties for them to
commit violations overseas which they could not commit in their own territory,?® especially
since treaty obligations must be interpreted and performed in good faith.?’

When does a State have jurisdiction over persons outside its territory?

A State is generally considered to have jurisdiction over persons outside its territory if it has
a certain degree of power, authority or ‘effective control’?® over them, or over the territory in
which they are located. According to the UN High Commissioner for Refugees (UNHCR):

It is generally recognised that a State has jurisdiction, and consequently is bound by
international human rights and refugee law, if it has effective de jure [legal] and/or de
facto [actual] control over aterritory or over persons. The existence of jurisdiction
under international law does not depend on a State’s subjective acknowledgment that
it has jurisdiction. Jurisdiction is established as a matter of fact, based on the objective
circumstances of the case.

This means that ‘State ‘A’ may have jurisdiction over — and responsibilities under
international law towards — people who are on the territory of State ‘B’ if State A has de facto
control over those people or the area where they are located (e.g. where State A runs
reception arrangements or asylum procedures on the territory of State B).?°

More specifically, in relation to bilateral agreements for the transfer of asylum seekers
between States (such as those between Australia/Nauru and Australia/PNG), UNHCR
affirms that:

In terms of State responsibility post-transfer, at a minimum, and regardless of the
arrangement, the transferring State remains, inter alia, subject to the obligation of non-
refoulement. In addition, the transferring State may retain responsibility for other
obligations arising under international and/or regional refugee and human rights law.
This would be the case, for example, where the reception and/or processing of
asylum-seekers in the receiving State is effectively under the control or direction of the
transferring State.*°

In a number of cases, States have been found to have a sufficiently high level of control over
persons outside their territory to trigger their jurisdiction and human rights obligations. For
example:

e inthe case of Al-Saadoon, the European Court of Human Rights held that the United
Kingdom had jurisdiction over two Iraqgi citizens held in a detention facility within Iraq,
because of the ‘total and exclusive’ control of the United Kingdom authorities over the
premises and the persons detained there;*!
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e inthe case of in Medvedyev, the European Court of Human Rights held that France
had jurisdiction over the crew members detained on board a ship which French
authorities intercepted and took control of, despite the fact that they would otherwise
have been under the jurisdiction of Cambodia since it was the flag State of the
vessel, meaning the vessel was registered in Cambodia;?

¢ inthe case of JHA, the UN Committee against Torture held that Spain had
jurisdiction over a group of migrants from the time they were rescued in international
waters and throughout the subsequent identification and repatriation process,
including while some were detained in a former fish-processing plant in Mauritanian
territory;3

e inthe cases of Lépez Burgos and Lilian Celiberti de Casariego, the UN Human
Rights Committee held that Uruguay had jurisdiction over two Uruguayan citizens
when it arrested them in the territories of two other States — Brazil and Argentina;*

¢ in the case of Hirsi, concerning the interception at sea and return of migrants to
Libya, the European Court of Human Rights held that Italy had jurisdiction over
migrants detained on Italian military, revenue police and coastguard ships when they
were outside Italian territory;* and

¢ in the case of Djamel Ameziane, the Inter-American Commission on Human Rights
held that the United States had jurisdiction over an Algerian citizen from the moment
he was arrested by the US military in Pakistan, throughout his detention by US
authorities in a prison at their airbase in Afghanistan, and during his continued
detention by the US at Guantanamo Bay, Cuba.%®

These cases demonstrate that there are a range of factual situations in which States can
have human rights obligations towards persons outside of their territory. Successive
Australian governments have acknowledged that States’ human rights obligations may
extend extraterritorially, but argue that this only applies in exceptional circumstances when
they exercise a ‘very high level of effective control over persons or territory abroad.*” As the
UN Committee against Torture has noted, this threshold of a ‘very high level’ of effective
control appears to be a more stringent test than the general test of effective control or
authority, and may constitute a misinterpretation of international law.

Does Australia have human rights obligations with respect to asylum seekers in
Nauru and PNG?

A lack of transparency about the internal management of the RPCs on Nauru and Manus
Island made it difficult to establish the exact nature of Australia’s control over asylum
seekers detained there. Nevertheless, the available evidence suggests that Australia did
exercise effective control over these asylum seekers and had the power to affect their
enjoyment of rights.®® Relevantly:

¢ the only reason asylum seekers were in detention and at risk of human rights
violations in Nauru or PNG was because Australia forcibly sent them there;

e certain decisions made by Australian authorities created or exacerbated the risks of
harm in offshore detention centres, for example the decision to start sending asylum
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seekers to Nauru and PNG before construction of the centres was complete, or in
such numbers as to cause overcrowding;

e Australian authorities exercised a considerable degree of control and enjoy
substantial decision-making powers in relation to asylum seekers detained offshore,
and therefore had a significant and direct impact on their enjoyment of rights; and

e Australian officers either conducted or closely supervised the refugee status
determination processes in Nauru and PNG, at least in their earlier phases.*®

These factors support the conclusion that Australia exercises sufficient authority and control
over asylum seekers detained in Nauru and PNG to enliven its jurisdiction for human rights
purposes.

However, successive Australian governments have sought to argue otherwise. Despite the
former Immigration Minister Scott Morrison acknowledging that he had ‘responsibility’ for
upgrading the Nauru and Manus Island centres and getting them ‘in[to] a far better shape’,
as well as for their security and capacity issues,*° at other times he and other
representatives of the successive Australian governments have argued that the centres are
wholly a matter for Nauru and PNG.* These arguments are generally based on a
combination of:

e general references to sovereignty and territoriality (in other words, Australian
governments have argued that the fact that asylum seekers and refugees are located
in the territory of other sovereign States is sufficient to negate the possibility of
Australia owing them human rights obligations); and

o the assertion that Australia does not have the ‘very high level’ of effective control
necessary to establish its jurisdiction over asylum seekers and refugees offshore.

In relation to the first of these points, for the reasons set out in the previous sections, the
scope of Australia’s obligations under international law is determined by reference to
jurisdiction and effective control, not sovereignty and territoriality.

In relation to the second point, in 2014 the UN Committee against Torture challenged
Australia on its interpretation and application of the effective control test. The Committee
argued that the ‘very high level of control’ test proposed by Australia is different from — and
higher than — the established international law test of general authority, power and effective
control.#? It went on to state that it was ‘not convincing’ for Australia to claim it did not have
jurisdiction over asylum seekers detained in Nauru and PNG;* that the removal of asylum
seekers to those countries did not release Australia from its obligations to them under the
CAT; and that these asylum seekers remained under Australia’s effective control ‘because
... they were transferred by the State party to centres run with its financial aid and with the
involvement of private contractors of its choice’.*

UNHCR has also repeatedly stated that Australia has human rights obligations towards
asylum seekers and refugees in Nauru and PNG.* Additionally, in December 2014, an
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Australian Senate Committee inquiry into the February 2014 riot in the Manus Island
detention centre reported that:

The evidence provided to the committee by experts in international human rights law in
relation to this issue was unequivocal in stating that Australia was, at the time of the
disturbances in February 2014, and still is, exercising effective control with respect to
the Manus Island RPC and the individuals held there. The committee considers that
the degree of involvement by the Australian Government in the establishment, use,
operation, and provision of total funding for the centre clearly satisfies the test of
effective control in international law, and the government's ongoing refusal to concede
this point displays a denial of Australia's international obligations.*®

Does Australia have human rights obligations with respect to refugees living in the
community in Nauru and PNG?

Australia continues to have certain obligations under international law to refugees settled in
the community in Nauru and PNG, even though they are not under the authority and control
of Australia in the same way as asylum seekers in detention were.

According to UNHCR, when asylum claims are processed under the joint responsibility of
several States, in processing centres located in the territory of one or more of the
participating States:

Responsibility for the identification and implementation of solutions for those in need of
international protection and resolution for others would remain with all States involved
in the regional processing arrangement.*’

Specifically in relation to the proposed temporary settlement of recognised refugees in PNG,
UNHCR has stated that:

Until safe and sustainable durable solutions are found in PNG or elsewhere, the safety
and protection of refugees must remain the shared responsibility of the two States in
accordance with the 1951 Refugee Convention.*®

This statement applies equally to the obligations of Australia and Nauru towards refugees
who are settled in Nauru, even temporarily.

Accordingly, both Australia and either Nauru or PNG have obligations to find a durable
solution for every asylum seeker found to be a refugee (or otherwise in need of international
protection, such as complementary protection). As long as refugees remain in the
community in Nauru or on Manus Island, waiting for a durable solution to be found, they are
the responsibility of both Australia and the host State.
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Related matters

Responsibility of multiple States

Since a State’s obligations do not end at its territorial limits, and in light of increasing
cooperation between States on immigration and other matters, there are many situations in
which two or more States may have overlapping or concurrent responsibility for
internationally wrongful acts. Importantly, States cannot ‘contract out’ their international
obligations to other States, or evade their obligations by getting other States to do what they
could not do themselves.*®

Examples of situations in which two or more States may be responsible include where:

e they act through a body or entity set up under their joint command;

e they act together in committing an internationally wrongful act (for example where
they act concertedly in creating and implementing laws and policies which violate
their international obligations);

¢ they act independently in committing internationally wrongful acts which have a
cumulative harmful effect (for example, where one State is responsible for arbitrarily
detaining asylum seekers, and another State is responsible for their mistreatment
while in detention); or

e one State is implicated in the wrongful conduct of another State as a result of aiding,
assisting, directing, controlling or coercing the other State in the commission of an
internationally wrongful act.

Relevantly, these are separate and additional grounds for establishing a State’s
responsibility to those set out above. That is to say, even if the Australian government
continues to assert that asylum seekers and refugees in Nauru and PNG are the primary
responsibility of those States, this assertion does not necessarily preclude Australia from
having parallel responsibility under international law.

Consequences of State responsibility

If a State is responsible for an internationally wrongful act, the consequences of that
responsibility will depend on the nature of the particular obligation that has been breached.

Under international human rights law, States are generally required to ensure that any
person in their jurisdiction whose rights or freedoms are violated has access to an ‘effective
remedy’, regardless of whether the violation was caused by the State or another person. If
the State itself is responsible for a human rights violation, examples of an effective remedy
include ceasing the wrongful conduct and offering financial compensation to the injured
parties. If an offending State fails to do so, an individual or group of individuals affected by
the violation may be able to bring a claim against the State before the UN body responsible
for overseeing the human rights treaty that has been breached. There are ten UN treaty
bodies composed of independent experts that monitor implementation of the core human
rights law treaties, six of which have the capacity to receive individual complaints.°
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As a State party to the Optional Protocol to the International Covenant on Civil and Political
Rights, Australia has voluntarily recognised the competence of the UN Human Rights
Committee to receive and consider complaints from individuals subject to Australia’s
jurisdiction who claim to have had their rights under the ICCPR violated by Australia. States
are expected to treat the Committee’s decisions regarding these complaints as authoritative
determinations concerning the interpretation of the ICCPR, and to respect and implement
them in good faith.5: However, Australia does not always do so0.%2

Nevertheless, despite failures to alter government policy or practice in some previous cases,
it remains possible that an individual or group of individuals affected by Australia’s offshore
processing arrangements may bring a claim against Australia before a UN body such as the
UN Human Rights Committee or the UN Committee against Torture. If one of these
committees were to find that Australia had breached its international obligations, Australia
would have a duty to respect the international processes it has voluntarily agreed to be
bound by, and bring its law and policies into line with international law accordingly.

Individual criminal responsibility

As an additional and separate matter to State responsibility, individuals may be personally
and criminally responsible for certain acts which constitute crimes under international law,
even if they are acting on behalf or on the instructions of a State in carrying out the crimes.
In particular, persons who are involved in acts of genocide, war crimes and crimes against
humanity may be individually responsible and subject to criminal charges in domestic and
international courts.5?

Madeline Gleeson
Senior Research Associate
Andrew & Renata Kaldor Centre for International Refugee Law
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