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Introduction

In 2015, conflict, poverty and persecution drove global displacement to record highs, with the
Office of the UN High Commissioner for Refugees (UNHCR) reporting that 65.3 million
people had been forcibly displaced worldwide.! Anténio Guterres, then UN High
Commissioner for Refugees, warned that the world was ‘witnessing a paradigm change, an
unchecked slide into an era in which the scale of global forced displacement as well as the
response required is now clearly dwarfing anything seen before’.? As part of this global
displacement, more than 1 million asylum seekers and migrants entered Europe irregularly
via various routes over land and sea. Around half of them were Syrians escaping war in their
country,® including many who had initially fled to Turkey, Jordan and Lebanon.

This large-scale influx placed considerable pressure on ‘frontline’ European States such as
Greece and ltaly, exposed critical weaknesses in Europe’s existing processes for responding
to forced migration at the national and regional levels, and exacerbated the strain on other
States hosting large numbers of displaced people, including Turkey, Lebanon and Jordan. It
also brought new urgency and attention to the question of how Europe should manage
large-scale ‘irregular migration’ as a region.

Following two mass drownings in which more than 1200 asylum seekers and migrants died
in a week off the coast of Libya in April 2015,* the European Council held a special meeting
to discuss how to respond to the increased number of people seeking to enter Europe and
the loss of life in the Mediterranean.® EU leaders agreed to mobilise all efforts to prevent
further deaths and address the root causes of migration, deciding on four priority areas for
action: strengthening their presence at sea, fighting trafficking and smuggling networks,
preventing ‘irregular migration’ and reinforcing internal solidarity and responsibility.

Subsequently, in May 2015, the European Commission (Commission) adopted the European
Agenda on Migration, which sought to address the shortcomings that had been revealed in
Europe’s common policies on ‘irregular migration’ and establish the foundations for a new,
comprehensive approach to migration management based on greater responsibility sharing
between European Union (EU) Member States.® It ‘[brought] together the different steps the
European Union should take now, and in the coming years, to build up a coherent and
comprehensive approach to reap the benefits and address the challenges deriving from
migration’,” with the short term priorities including immediate action to prevent loss of life at
sea, target smuggling networks and alleviate pressure on frontline States where reception
and processing facilities were stretched beyond capacity. Longer term priorities included
reducing incentives for movement and strengthening common European asylum policies.

European responses since this time have been characterised by a complex and continually-
shifting policy environment, accompanied by increasingly acute tensions between regional
approaches proposed by EU institutions on the one hand, the policy positions of various
blocs of likeminded States (such as the Visegrad Group), and unilateral responses by
individual EU Member States.
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The Commission has released various proposals to give effect to the European Agenda on
Migration, including two implementation packages of proposals (in May and September
2015), two packages of proposals on reforming the Common European Asylum System
(CEAS) (in May and July 2016), and a range of other proposals on matters such as
resettlement and partnerships with third countries.® While some of these proposals have
been implemented, others have only been adopted in part, or have failed to receive approval
from EU Member States at all.° By December 2017, EU leaders noted that Member States
were ‘gradually restoring control’ after the unprecedented migratory pressures of 2015, but
that ‘[a] crisis situation can reoccur and so in order to prepare ourselves, we need to
categorically strengthen our migration policy’.° Having agreed to ‘consolidate our
comprehensive approach and make it more sustainable with secure external borders and the
prevention of mass arrivals as a corner stone’, they set a deadline of June 2018 by when to
reach consensus on reform of the European asylum system.'! However, while certain
agreements were reached at the June 2018 meeting, comprehensive reform of the CEAS
remained an unresolved issue.'?

This Research Brief comprises five parts:

Part | Common European Asylum System and proposals for reform
Part Il Managing the movement of people within Europe’s borders
Part Il Reinforcing Europe’s external borders

Part IV Specific measures to address flight by sea

Part V Creating safe and legal pathways to protection in Europe

It provides a high-level overview of some of the key components of European law and policy
responses to forced migration at the regional level between 2015 and June 2018. Because
of the speed, complexity and shifting nature of these approaches, it does not seek to offer a
comprehensive analysis of all the ways in which Europe has responded to the arrival of
asylum seekers and migrants, but rather to provide a snapshot of the most relevant
developments in this period to demonstrate the range of approaches taken and some of the
challenges they have presented.

I Common European Asylum System and proposals for reform

The Common European Asylum System (CEAS)

The EU has one of the world’s most developed regional frameworks for cooperation on
asylum and migration issues. Since the 1980s, European countries progressively adopted a
range of measures with the intention of creating a harmonised EU-wide approach to
migration, leading to the creation of the Common European Asylum System (CEAS) in 1999.
The CEAS establishes EU-wide rules and common standards for matters such as visas,
refugee status determination (RSD), the treatment of asylum seekers, and security at the
EU’s external borders. Its aim is to ensure that asylum procedures are as fair, consistent and
effective as possible throughout the EU, and that asylum seekers receive equal treatment no
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matter the country in which they apply for asylum. It is based on the full and inclusive
application of the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol.

In the first phase of its development (1999 — 2005), the CEAS comprised a series of
legislative measures establishing common minimum standards for protection and asylum
procedures in Europe. Its second phase (2008 — 2013) led to the adoption of:

e the ‘Dublin Regulation’ (also known as the ‘Dublin Il Regulation’), which determines
the EU Member State responsible for examining each asylum seeker’s application for
international protection on the basis of a hierarchy of criteria.'® This ‘Dublin system’
allocates responsibility for examining claims on the basis of family ties in Europe, any
visas or residence permits granted to asylum seekers by EU Member States, or the
place where asylum seekers entered the EU from a non-EU State;

o EURODAC, a centralised EU database for storing asylum seekers’ fingerprints used
to assist in determining which EU Member State is responsible for examining an
application for international protection under the Dublin system;*

¢ the ‘Qualification Directive’, which seeks to harmonise eligibility criteria for protection
across the EU by establishing common standards for who qualifies as a beneficiary
of international protection and the content of that protection;*

o the ‘Asylum Procedures Directive’, which seeks to ensure fairer, quicker and better-
quality asylum decision making by setting common procedures for granting (or
withdrawing) international protection in EU Member States;*® and

¢ the ‘Reception Conditions Directive’, which sets out common minimum standards for
reception conditions for asylum seekers across the EU. It establishes rules relating to
housing, food, health care and employment, and detailed common rules governing
the limited circumstances in which asylum seekers can be detained.’

Proposals for reform of the CEAS

On 6 April 2016, the European Commission launched a process for further reform of the
CEAS,*® followed by two packages of reform proposals in May and July 2016 which sought
to revise and replace the existing asylum legislation.® These packages included proposals
for:

¢ anew version of the Dublin Regulation to simplify and enhance its application,
including by introducing a ‘corrective allocation mechanism’ which would be activated
automatically whenever a Member State was confronted with ‘a disproportionate
number’ of asylum applications for which it would otherwise be responsible;°

e proposals for new versions of the Qualification, Asylum Procedures and Reception
Conditions Directives, to address issues in the existing legislation and promote
further harmonisation of standards and procedures across the EU;?* and
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e the introduction of an EU Resettlement Framework, a common European policy on
resettlement to ensure orderly and safe pathways to Europe for persons in need of
international protection (see below).

Despite broad agreement among EU leaders on the need for some reform of the CEAS,
progress towards adopting the Commission’s proposals or otherwise reforming the CEAS
has been slow, and agreement on these reforms was still elusive by the time of the
European Council meeting in June 2018 (although the Council did ‘underlin[e] the need to
find a speedy solution’ to the package of reform proposals and encouraged the Council to
continue its work with a view to concluding the reform as soon as possible).?

Some of the Commission’s proposals for reform have also met with criticism and opposition
from civil society, international organisations and other stakeholders.?® For example, the
International Commission of Jurists, Human Rights Watch and the Jesuit Refugee Service
have expressed concern about various matters, such as the short time-limits that the
proposals would impose on asylum seekers to make their cases the introduction of
measures that would have a punitive effect on asylum applicants.?* These concerns have
been echoed by UNHCR, which also expressed the view that the proposal to allow Member
States to impose various administrative sanctions on applicants (including children) who do
not comply with certain new obligations, such as providing their biometric data, is ‘too vague’
and ‘falls short of setting the necessary fundamental rights safeguards’.?®

Il Managing the movement of people within Europe’s borders

Re-establishing (temporary) border controls at internal EU borders

Introduction

On 14 June 1985, France, Germany, Belgium, Luxemburg and the Netherlands signed the
Schengen Agreement with the aim of gradually abolishing border controls between their
countries. The agreement was codified into an implementing Convention in 1990 and later
incorporated into EU law by the Treaty of Amsterdam, which entered into force in 1999. The
‘Schengen Area’, a zone in which internal border controls have been abolished to allow the
free movement of people and goods, now comprises 26 Member States: 22 of the 28 EU
Member States?® together with the four States ‘associated’ to the Dublin Regulation (Iceland,
Liechtenstein, Norway, and Switzerland).

Temporary reintroduction of border controls

The Schengen Borders Code, which establishes the main rules governing the movement of
people within the Schengen Area, authorises participating States to reintroduce border
controls at internal borders on an exceptional and time-limited basis, in circumstances where
there is ‘a serious threat to public policy or internal security’.?’” These controls should only be
reintroduced as a last resort, and States are required to notify the Commission and other
Member States at least four weeks before their reintroduction unless the serious threat
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requires immediate action on an exceptional basis.?® Their scope and duration should ‘not
exceed what is strictly necessary to respond to the serious threat’.?°

In 2013, the Council of the EU also established an ‘evaluation and monitoring mechanism’ to
verify the application of the Schengen Agreement, ensure high uniform standards in its
application, and maintain a high level of mutual trust between Member States without
controls at internal borders.® If an evaluation identifies ‘serious deficiencies in the carrying
out of external border control’ by a Member State, the Schengen Borders Code authorises
the Commission to recommend that the evaluated State take certain specific measures.®!
Where the evaluation report concludes that the Member State is ‘seriously neglecting its
obligations’, and after a three month period the Commission finds that the situation persists,
it may trigger a procedure that allows the Council to recommend the reintroduction of internal
border controls ‘as a last resort and as a measure to protect the common interests within the
area without internal border control, where all other measures ... are ineffective in mitigating
the serious threat identified’.3? Controls may be reintroduced for a period of up to six months,
which can be extended no more than three times for further periods of up to six months.*

Evaluation of Greece

In November 2015, a Commission-led team carried out unannounced visits to the Greek-
Turkish land border and two Greek Islands (Chios and Samos) to evaluate the application of
the Schengen Agreement.3* On the basis of the team’s report, the Council of the EU
concluded in February 2016 that ‘[tlhe overall functioning of the Schengen area is at serious
risk’ and proposing various remedial actions Greece should take to address serious
deficiencies in its management of the EU’s external borders.*® It acknowledged that the EU
was ‘facing an unprecedented migratory and refugee crisis following a sharp increase of
mixed migratory flows in 2015’; that Greece was particularly affected by these developments
(mainly due to its geography); and that the rate of arrival of asylum seekers and migrants
was ‘of a nature that would put the external border control of any Member State under
severe pressure.’*® Nevertheless, it concluded that special efforts were needed to improve
registration procedures, sea border surveillance, border check procedures, risk analyses,
human resources and training, infrastructure, equipment and international cooperation. The
Commission proposed specific measures Greece should take to ensure compliance with the
Council’'s recommendations.?’

Greece provided the Commission with an Action Plan to remedy the deficiencies identified in
its Evaluation Report and periodic progress reports for assessment. By February 2017,
Greece reported that it had made ‘every possible effort’ to implement the recommendations
put to it by the Council in February 2016 and, while the remaining issues remained a top
priority for Greek authorities, invited the Commission and the Council to take steps to close
the November 2015 evaluation.®®

Reintroduction of internal border controls in the Schengen Area

While Greece was working to regain control over the arrival of asylum seekers and migrants
at its external borders, a number of other States in the Schengen Area — namely Austria,

Kaldor Centre for
6 International

Refugee Law




Belgium, Denmark, Germany, Hungary, Slovenia, Sweden and Norway — reintroduced
internal border controls in late 2015 and early 2016, purportedly in accordance with the
Schengen Borders Code.*® Slovenia and Hungary lifted their controls after 30 and 10 days
respectively, while the other six countries prolonged them.*°

In response to these developments, in March 2016, the Commission presented a ‘Back to
Schengen’ roadmap, intended ‘to bring the Schengen system of border management back to
normality’.*! The roadmap included three steps: (i) remedying the serious deficiencies that
were identified in Greece’s management of external borders; (ii) ensuring all EU Member
States met their responsibilities and complied with EU law, both in terms of granting access
to asylum procedures for persons requesting protection, and refusing entry at the border to
persons who did not satisfy the entry conditions; and (iii) replacing the ‘current patchwork of
unilateral decisions on the reintroduction of border controls’ with a coordinated approach,
with the aim of subsequently lifting all internal border controls as quickly as possible.*?

By May 2016, the Council of the EU noted that Greece had ‘made significant progress in
addressing many of the deficiencies in its external border management’ identified in
November 2015.4% It also reported that this progress, together with various other efforts
(such as the implementation of the EU-Turkey Statement), had ‘led to a sharp decrease in
the number of irregular migrants and asylum seekers crossing from Turkey’ into Greece,
enabling Greece ‘to significantly improve the registration of newly arriving irregular migrants
and asylum seekers’.** However, the Council concluded that serious deficiencies in Greece’s
external border controls persisted, causing the overall functioning of the Schengen Area to
continue to be at risk. Accordingly, the Council triggered the procedure provided for in the
Schengen Borders Code and recommended that Austria, Germany, Denmark, Sweden and
Norway maintain their internal border controls for a further period of six months.*®

Greece opposed this prolongation of internal border controls, challenging the factual basis of
assertions that secondary movements from its territory into other EU Member States posed
a serious threat to public policy and internal security. Greece further emphasised its efforts
to implement all of the recommendations to improve its external border controls since
November 2015.%¢ Slovenia and Hungary also voiced strong opposition to the prolongation
of internal borders controls, deeming them not justified, necessary, proportionate or
temporary.*’

Despite this opposition, the Council made further recommendations supporting the
prolongation of controls in November 2016, and February and May 2017.4¢ After this third
prolongation, the final one permitted under the Schengen Borders Code, it was expected
that internal border controls would be phased out over the following six months by

11 November 2017.* Instead, Austria, Germany, Denmark, Sweden and Norway notified the
Commission of their intentions to maintain controls until at least November 2018.%°

In September 2017, the Commission noted that internal borders controls had been
reintroduced and prolonged in the Schengen Area 50 times since September 2015, as
compared to 36 times in the period 2006 to 2015, and concluded that there was ‘a need to
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update the rules concerning the temporary reintroduction of border control at internal
borders’.5! It proposed an amendment to the Schengen Borders Code which would allow
Member States to reintroduce internal border controls where there is a serious threat to
public policy or internal security for a period of possibly up to three or five years. The
amendment would also introduce procedural safeguards such as a requirement for Member
States to prepare risk assessments affirming that border controls are a measure of last
resort.>? Progress on this proposal was slow, however in June 2018 EU leaders finally
agreed that the Council should begin negotiations with the European Parliament on a
proposal amending the Schengen Borders Code as regards temporary reintroduction of
controls at internal borders.>®

Erecting physical barriers at national borders

As a corollary to the reintroduction of border controls, a number of EU Member States
erected fences along their borders in an attempt to stop or control the movement of asylum
seekers and migrants into their territories (see Graphic 1). Between 2015 and 2018, fences
were erected both within the Schengen Area (for example, by Austria along its borders with
Slovenia and Italy), and along the external borders of the Schengen Area (for example, by
Hungary and Slovenia along their borders with Croatia, Bulgaria along its border with
Greece, and France and the UK near Calais in northern France).>

Fences have also been erected at the EU’s external borders, including by Bulgaria along its
border with Turkey, Hungary along its border with Serbia, and Macedonia (which is not an
EU Member State) along its border with Greece.*® A fence built by Greece along its border
with Turkey in 2012 also continues to block entry into Europe. Additionally, Turkey has
constructed a fence along its border with Syria, and is constructing a wall along its border
with Iran to prevent people from moving through its territory towards Europe.>®
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Graphic 1 Fences erected along national borders in Europe 2015 - 2018
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Some EU leaders have claimed that these fences are a way of diverting asylum seekers and
migrants towards controlled entry points where they can apply for asylum, rather than
measures to prevent access to territory entirely.>” However UNHCR has warned that:

In many places, fences and barriers may result in denying access to protection to
people fleeing conflict or human rights violations. As a result of such restrictions,
people seeking international protection increasingly rely on smugglers or use more
dangerous routes thus putting their safety even more at risk.%®

Relocating asylum seekers between European countries

At its Special Meeting in April 2015, the European Council committed to ‘reinforcing internal
solidarity and responsibility’ in Europe, including by increasing emergency aid to frontline
Member States and considering options for ‘organising emergency relocation between all
Member States on a voluntary basis’.>® This commitment was reinforced by the European
Parliament, which passed a resolution calling on the Commission ‘to establish a binding
quota for the distribution of asylum seekers among all the Member States’.®® In May, the
Commission responded by proposing twin measures in the European Agenda on Migration:
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e an emergency relocation scheme involving the distribution of people in need of
international protection and already in Europe between Member States; and

¢ apermanent and mandatory relocation system, to be established by legislation and
automatically triggered in the event of a mass influx.5!

Emergency relocation scheme

The emergency relocation scheme was established pursuant to Article 78(3) of the Treaty on
the Functioning of the European Union, which provides that the Council may, on a proposal
from the Commission, adopt ‘provisional measures’ to help Member States that are
experiencing an ‘emergency situation’ from a ‘sudden inflow’ of third country nationals. In
May 2015, the Commission presented its proposal for the relocation of 40,000 people in
need of international protection from Italy and Greece, where asylum systems had become
particularly strained. According to the Commission, 40,000 people:

corresponds to approximately 40% of the total number of persons in clear need of
international protection who have entered irregularly in these two countries in
2014. Thus, the relocation measure proposed in this Decision constitutes fair
burden sharing between Italy and Greece on the one hand and the other Member
States on the other hand.®?

On 14 September 2015, the Council agreed to establish the proposed relocation
mechanism.®® However, in the intervening period, the number of migrants and refugees
entering Europe more than doubled and Hungary also experienced a large number of
arrivals. In response, the Commission issued a further proposal for a Council decision,5*
which the Council adopted on 22 September,®® bringing the total number of people to be
relocated by September 2017 to 160,000.

The key features of the relocation scheme approved by the Council in its two decisions of
September 2015 were that:

o of the 160,000 people to be relocated, 34,953 would be relocated from Italy and
63,302 would be relocated from Greece over a period of 24 months, totalling 98,255
places. The Commission originally envisioned that a further 54,000 places would be
used for relocation from Hungary. However, after Hungary declined to participate in
the scheme,®® these places were to be proportionally reallocated between Greece
and Italy, unless the Commission proposed an alternative allocation (see below).
7,745 places were left unallocated,;

e people would only be eligible for relocation from these countries if they:

o arrived in Italy or Greece between 15 August 2015 and 17 September 2017
(under the first decision) or 24 March 2015 and 26 September 2017 (under
the second decision);

o had lodged an application for international protection in Italy or Greece, and
those countries would otherwise be responsible for considering it; and
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o were prima facie in clear need of international protection, defined as
belonging to a nationality (or, being stateless, coming from a country of
former habitual residence) for which the EU average recognition rate at first
instance was 75% or more, based on quarterly Eurostat data (meaning
eligibility could change every three months)®’;

o these relocations would constitute a partial and temporary derogation from the Dublin
system in respect of eligible applicants;

¢ Member States accepting relocated asylum seekers would receive €6,000 for each
person from the European Asylum, Migration and Integration Fund,;

¢ relocation would be determined on the basis of a ‘distribution key’ taking into account
each receiving Member State’s GDP, population size, unemployment rate, and the
number of other asylum seekers and refugees already supported;®® and

e other measures of support would be provided to Italy and Greece, such as
assistance with screening and implementing the relocation procedure.

In September 2016, the Council adopted an amending Decision, on the recommendation of
the Commission, permitting Member States to choose whether to meet their share of the
54,000 places originally planned for Hungary by relocating people from Italy and Greece, or
by admitting Syrian nationals in Turkey (separately from the resettlement scheme set up by
the Council on 20 July 2015).%°

The first groups of asylum seekers were relocated from Italy in October and from Greece in
November 2015,7° but subsequent progress was slow (see Chart 1).

Chart 1 Implementation of the Emergency Relocation Scheme (2015 — 2017)
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In December 2015, Riccardo Mattei, Coordinator of the Italian Support Group for Relocation,
warned that 'at this rate it will take until the end of this century to relocate all 40,000
refugees’ (provided for in the first Council decision of September 2015).7? By the projected
end of the relocation scheme on 26 September 2017, only 29,401 people had been
relocated in the previous 24 months (20,323 from Greece and 9,078 from lItaly).” By July
2018, this number had only risen to 34,693 (21,999 from Greece and 12,694 from Italy).”
Although the scheme was not renewed, relocations under the previous allocations were
expected to continue.

Despite these low figures and some reports that the relocation scheme had been an ‘utter
failure’,” or ‘at best a partial success’,’® the Commission reported in March 2018 that it had
‘proved to be a success’, with over 96% of all eligible applicants registered for relocation by
Italy and Greece having been relocated.”” This figure suggests that the remaining applicants
for international protection in Italy and Greece may not have come from countries with an
average EU recognition rate of 75% or higher according to relevant Eurostat data.

Throughout its implementation, the relocation program proved controversial and divisive,
with the greatest opposition to relocation coming from Eastern Europe. Whereas the first
Council decision of 14 September 2015 was unanimous, the subsequent decision of 22
September 2015 (setting out specific quotas for each Member State to relocate) was
adopted by a qualified majority vote, in which the Czech Republic, Hungary, Romania, and
Slovakia voted against and Finland abstained.” The BBC reported at the time that it was
‘highly unusual for an issue like this — which involves national sovereignty — to be decided by
majority vote rather than unanimous decision’.”

Although it voted in favour of the decision, Austria also opposed the imposition of relocation
quotas, calling the plan ‘wrong’ and ‘completely unrealistic’.# It requested, and in March
2016 was granted, a one year suspension of the relocation of 30% of the applicants
allocated it under the scheme on the basis that it faced ‘an emergency situation
characterised by a sudden inflow of nationals of third countries into its territory’ causing ‘a
significant strain on the Austrian asylum system’.8! After the expiry of the exemption Austria
sought a further suspension of its obligations and continued to refuse to participate in the
relocation scheme,®? but subsequently pledged to take 50 refugees from Italy.® By the end
of September 2017, Austria had relocated only 15 people in need of international protection
(from Italy).84

Despite initially receiving asylum seekers relocated from ltaly and Greece, by the end of
2015 Sweden faced a sharp increase in the number of applications for international
protection made in its territory, and so also requested a temporary suspension of its
relocation obligations. In June 2016, Sweden was granted an exemption from participation in
the relocation scheme until June 2017,8 after which time it resumed its involvement. By the
end of September 2017, Sweden had relocated 2,276 people from Italy and Greece of the
3,766 allocated to it, rising to 3,048 as at July 2018.8°
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In December 2015, Hungary and Slovakia (supported by Poland intervening) commenced
proceedings before the Court of Justice of the EU seeking annulment of the second Councll
decision of September 2015 establishing the relocation quotas, arguing inter alia that it
breached various provisions of the Treaty on European Union and the Treaty on the
Functioning of the European Union. In September 2017, the Court dismissed the
proceedings in their entirety.8” Hungarian Prime Minister Viktor Orban promised to continue
to fight against the relocation scheme despite the Court’s ruling,® while Germany threatened
legal action against any Member State which failed to take their allotted share of refugees.®®

In June 2017, the Commission launched formal infringement procedures against the Czech
Republic, Hungary and Poland for failing to comply with their obligations under the relocation
agreement, and in December 2017 referred them to the Court of Justice of the EU.%° If the
Court finds these States to have failed to fulfil their obligations it may make orders requiring
them to do so, and impose financial penalties if they refuse. Despite these proceedings,
however, Hungary and Poland remained the only two Member States not to have relocated
any of the people allocated to theme under the scheme by the end of September 2017, while
Slovakia and the Czech Republic had relocated only 16 and 12 of the 902 and 2,691 people
allocated to them respectively.®* As at July 2018 these figures had not changed.®?

A permanent, mandatory and automatically-triggered relocation system

On 9 September 2015, the Commission presented a proposal for the establishment of a
permanent ‘crisis relocation mechanism’ which:

should be rapidly triggered in respect of any Member State that experiences
crisis situations of such a magnitude as to put under significant strain even well
prepared and functioning asylum systems, also taking into account the size of the
Member State concerned. The proposed relocation mechanism aims, on the one
hand, to ensure, in situations of crisis, a fair sharing of responsibilities between
Member States for large numbers of applicants in clear need of international
protection, and, on the other hand, the proper application of the Dublin system
including the full protection of the rights of applicants for international protection.%

The Commission distinguished this proposal from the emergency relocation scheme set out
above. Whereas the latter was provisional and for the benefit of particular Member States
confronted with a sudden inflow of third country nationals, the permanent crisis relocation
mechanism would involve a broader change to the ordinary operation of the Dublin system
for specified limited periods.

The Commission’s proposal had not progressed very far when, in April 2016, it was
subsumed by a broader process for reform of the CEAS. According to the Commission, ‘[t]he
Dublin system was not designed to ensure a sustainable sharing of responsibility for asylum
applicants across the EU, a shortcoming that has been highlighted by the current crisis’.** In
order to establish a more sustainable and fair system for determining which Member State is
responsible for processing an asylum seeker's claim, the Commission proposed either:
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1. preserving the current criteria for allocation responsibility under the Dublin
system, but supplementing it with a ‘corrective fairness mechanism’ based on a
distribution key, which would allow for adjustments in the allocation of
responsibility in certain circumstances; or

2. replacing the Dublin system with an entirely new procedure for allocating
responsibility for considering asylum applications in the EU, whereby
responsibility would no longer be linked to the place of first application or irregular
entry but rather by a distribution key reflecting the relative size, wealth and
absorption capacities of Member States.*®

Both of these proposals would involve the establishment of a new internal relocation
mechanism as a permanent feature of the CEAS. However, by mid-2018, there had been no
substantial progress towards either proposal.

[l Reinforcing Europe’s external borders

Cooperation with Turkey to prevent movement by sea to Europe

The EU-Turkey Statement

At its Special Meeting in April 2015, the European Council called for Europe to ‘step up
cooperation with Turkey in view of the situation in Syria and Irag’.°® Over the following
months, European leaders worked closely with Turkey to develop strategies to stem the flow
of asylum seekers and refugees through Turkey into Europe, leading to the adoption of

a Joint Action Plan in late 2015.%” The two priorities of this plan were supporting Syrians
receiving temporary protection in Turkey, and strengthening cooperation to prevent ‘irregular
migration’ flows to the EU from Turkey.

These efforts proved insufficient to stop such movement, and by October 2015 the
International Organisation for Migration (IOM) reported that the number of people arriving on
the Greek islands from Turkey had surged to about 7,000 per day.®® While the rate of arrivals
did drop from this peak, Greece was still estimated to be receiving between 2,000 and 3,000
new arrivals every day throughout late 2015 and early 2016, almost all from Turkey (see
Chart 2).%° To address the escalating crisis, EU leaders and Turkey reached a new
agreement on 18 March 2016, known as the ‘EU-Turkey Statement’, which was published in
the form of a press release on the website shared by the European Council and the Council
of the EU.1®
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Chart 2 Number of arrivals in Greece from Turkey (October 2015 - February 2018)
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This new agreement provided that all 'new irregular migrants' crossing from Turkey into
Europe via the Greek islands from 20 March 2016 ‘will be returned to Turkey’. However, it
also provided that all migrants would be ‘protected in accordance with the relevant
international standards and in respect of the principle of non-refoulement, that they would be
registered on arrival in Greece, and that any applications for asylum would be processed by
the Greek authorities in accordance with EU law. Accordingly, only those people who did not
apply for asylum on arrival in Greece, or whose applications were deemed to be ‘unfounded
or inadmissible’ under the Asylum Procedures Directive, would be returned to Turkey.

The EU-Turkey Statement also provided that:

e one Syrian refugee in Turkey would be resettled for every Syrian returned from
Greece, with priority to those who had not previously tried to enter the EU irregularly;

e Turkey would take ‘any necessary measures to prevent new sea or land routes for
illegal migration opening from Turkey to the EU’; and

e once irregular crossings between Turkey and the EU ended or were 'substantially
and sustainably reduced', a Voluntary Humanitarian Admission Scheme would be
activated for Syrian refugees in Turkey in place of the initial one-for-one ‘swapping’
mechanism.1%?

In exchange for Turkey’s cooperation, the EU agreed to accelerate efforts to lift visa
requirements for Turkish citizens in Europe, and ‘re-energise’ the process of Turkey’s
accession to the EU. The EU also agreed to speed up the disbursement of funds under the
Facility for Refugees in Turkey, a mechanism to coordinate the mobilisation of EU funds and
assistance to refugees in Turkey, which had been established with an initial budget of €3
billion in November 2015.1%
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Other readmission agreements

The EU-Turkey Statement built on two pre-existing readmission agreements with Turkey: a
2001 bilateral readmission protocol between Greece and Turkey, and a 2013 readmission
agreement between Turkey and the EU.

The readmission protocol between Greece and Turkey was signed in 2001, providing a legal
framework for returns of Turkish citizens and third-country nationals who transited through
Turkey to Greece.'* In practice most returns from Europe took place directly to countries of
origin, and the agreement was only implemented in a limited way by Turkey.'% From April
2016 it operated alongside the EU-Turkey Statement until, in June 2018, Turkey announced
that it was suspending the protocol following a Greek court’s decision to release from
custody some Turkish soldiers who fled to Greece and sought asylum there after a failed
coup in July 2016.1% This suspension did not affect the continued operation of the EU-
Turkey Statement.%

The EU also concluded a readmission agreement with Turkey in December 2013 under
which Turkey committed to readmitting from EU Member States its own nationals and, in
certain circumstances, third-country nationals and stateless persons who entered Europe
through Turkey.'%® The provisions regarding third-country nationals and stateless persons
were initially scheduled to apply from October 2017,1°° however a decision was
subsequently made to advance the entry into force of these provisions to 1 June 2016.%'° By
April 2018 the Commission reported that while Turkey ‘remained committed’ to implementing
the EU-Turkey Statement, it was refusing to implement the provisions of the EU-Turkey
readmission agreement relating to third-country nationals until the visa restrictions on
Turkish citizens traveling to the Schengen Area for short stays were lifted.!!

Implementation of the EU-Turkey Statement

The first returns from Greece to Turkey occurred on 4 April 2016, and 1,487 people were
returned to Turkey in the first eleven months.'? By the first anniversary of the EU-Turkey
Statement the Commission reported that it was continuing ‘to deliver proof of its
effectiveness on a daily basis’, noting that ‘irregular maritime arrivals’ from Turkey had
dropped by 97% down to an average of around 43 people per day, and that the number of
deaths in the Aegean had decreased from 1,145 in the year before the Statement to 80 in
the year which followed.!'® However, the number of people being returned remained much
lower than the number of arrivals,4 which the Commission attributed to ‘the accumulated
backlog in the processing of all stages of asylum applications on the Greek islands and
difficulties in locating migrants at various stages of their asylum and return procedures’.**®
This situation also added pressure on the ‘hotspot’ facilities on the Greek islands.

By July 2018, a total of 2,224 people had been returned from Greece to Turkey since 21
March 2016 (1,624 pursuant to the EU-Turkey Statement and 600 under the readmission
protocol between Greece and Turkey).1®
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The implementation of the EU-Turkey Statement proved highly controversial from the outset.
Immediately after it was published, UNHCR, Médecins Sans Frontieres (MSF), the
International Rescue Committee, the Norwegian Refugee Council and Save the Children
announced that they would not be involved in its implementation.*'’ In announcing its
decision, MSF said: ‘We will not allow our assistance to be instrumentalized for a mass
expulsion operation and we refuse to be part of a system that has no regard for the
humanitarian or protection needs of asylum seekers and migrants.’*® The UN Commissioner
for Human Rights, Zeid Ra’ad Al Hussein, expressed ‘serious concerns’ about the EU-
Turkey Statement, pointing to the ‘contradiction at the heart of the agreement’ between its
declared aim of returning all ‘irregular migrants’ and the assurances about safeguards and
individual assessments.*®

The implementation of the agreement also became a source of increasing diplomatic tension
between the EU and Turkey.?° Writing about the EU-Turkey Statement on its first
anniversary, Laura Batalla Adam, Secretary General of the European Parliament Turkey
Forum, described the arrangement as one ‘[ijntended as a way to reinvigorate ties’ but which
‘instead pushed EU and Turkey farther apart’.!?* A stalemate over visa liberalisation talks,
Europe’s concern about Turkey’s anti-terror laws, a perceived lack of support of Turkey after
the attempted coup in July 2016 and the deterioration of Turkey’s relationships with
Germany and the Netherlands (two of the driving European powers behind the EU-Turkey
Statement) reportedly undermined the implementation of the agreement.?2

Though the significant drop in the number of people entering Greece from Turkey was
portrayed by the Commission as evidence of the deal’s success, other factors may have
been behind the drop,?® and some commentators consider the EU-Turkey Statement ‘a
dangerous precedent for EU cooperation with third countries on migration and asylum, due
to its controversial legal nature and the lack of proper procedural safeguards.’*?* The
European Council on Refugees and Exiles (ECRE) expressed concern that it paved the way
for ‘increasingly wide definitions of safety being mooted’ with respect to transfer of migrants
to ‘safe’ third countries.'?®

Legal challenges to the EU-Turkey statement

In April 2016, the same month as the first returns from Greece to Turkey, three asylum
seekers launched a legal challenge to the EU-Turkey Statement in the General Court of the
European Union, claiming that it was an international agreement concluded by the European
Council on behalf of the EU and in breach of the Treaty on the Functioning of the European
Union. In February 2017, the Court concluded that it was in fact the EU Member States
represented by their Heads of State or Government, not the European Council, which had
concluded the agreement with Turkey. As such, the Court declared that it lacked jurisdiction
to hear and determine the actions brought by the three asylum seekers, and dismissed
them.12¢

While this case was proceeding, the EU-Turkey Statement also faced various legal
challenges within Greece. In May 2016, an independent appeals committee on the Greek
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island of Lesbos overturned a Syrian refugee’s deportation order and ruled against sending
him back to Turkey, on the basis that ‘the temporary protection which could be offered by
Turkey to the applicant, as a Syrian citizen, does not offer him rights equivalent to those
required by the [Refugee Convention]’.*?” In June 2016 a further nine Syrian refugees facing
deportation were allowed to remain in Greece following an appeals committee decision in
Lesbos which found Turkey was not safe enough for their return.'?

In September 2016, two Syrian asylum seekers who received negative decisions from
appeals committees and faced deportation lodged an application with Greece's highest
administrative court, the Council of State, seeking annulment of those decisions and their
deportation orders.'? In September 2017, the Council of State ruled that the two men could
be returned to Turkey and rejected their arguments that it was not a safe destination for
them.*®® By a narrow majority of 13 votes to 12, the Council of State also decided not to refer
the cases to the European Court of Justice for determination of the question of whether
Turkey can be considered a ‘safe third country’ generally.3!

Resettlement from Turkey under the EU-Turkey Statement

The EU-Turkey Statement provided for two resettlement mechanisms: the initial one-for-one
‘swapping’ mechanism, and the Voluntary Humanitarian Admission Scheme to be activated
once irregular crossings between Turkey and the EU had ended or were 'substantially and
sustainably reduced'. In practice, however, resettlement to the EU under the first mechanism
was not strictly contingent on the number and rate of returns to Turkey (and indeed
resettlement was significantly higher than the rate of returns, see Chart 3).

Chart 3 Resettlement of Syrians from Turkey to the EU
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Instead, resettlement occurred on the basis of State pledges to two EU-led programmes.
First, as noted above, some Member States began resettling Syrians from Turkey after
September 2016 to meet their share of the 54,000 places made available for this purpose
under the emergency relocation scheme.*3
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Second, as noted below, a number of the resettlement places Member States had already
pledged under the common EU resettlement scheme were used for resettlement under the
EU-Turkey Statement. By July 2018, a total of 15,114 refugees had been resettled from
Turkey to 18 EU countries since April 2016.**Standard Operating Procedures for the
Voluntary Humanitarian Admission Scheme were endorsed by EU Member States in
December 2017,*% but by July 2018 it was yet to be activated.

Establishing ‘hotspots’ within frontline European countries

In May 2015, the European Agenda on Migration envisioned the establishment of 'hotspots’
at various parts of the EU’s external border ‘as a means of providing emergency assistance
to frontline Member States that were faced with the arrival of disproportionate numbers of
migrants’.1*¢ Hotspot locations were identified and established throughout southern Italy and
the eastern Aegean islands in Greece (see Graphic 2).13” Operational support and experts
on registering, identifying, fingerprinting and interview asylum seekers from throughout the
EU (including the European Asylum Support Office, Frontex and Europol) were sent to these
locations to facilitate registration and initial screening, speed up processing, assist with the
return of people found not to engage Europe's protection obligations, and gather data about
migration and smuggling routes.**

Graphic 2 Map of hotspots in Greece and Italy as of February 2018
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Following the EU-Turkey Statement in March 2016, the Greek hotspot facilities were
transformed into closed detention centres and ‘[a]fter 20 March 2016, people arriving on the
Aegean islands were detained on hotspot premises, to facilitate their re-admittance to
Turkey in cases where they did not apply for international protection or their applications
were rejected’.1*® UNHCR reported that it would no longer be transporting people to or
performing some activities at these locations (although it would continue to maintain a
presence to carry out protection monitoring and provide asylum seekers with information
about their rights).2** A highly-critical report from the Parliamentary Assembly’s Committee
on Migration, Refugees and Displaced Persons also highlighted serious human rights issues
arising from the use of hotspots in Greece and that 'detention in the hotspots seems to be
universal and automatic’ with ‘no individual assessment of the necessity of detention, or
consideration of less coercive alternatives’.142

By 2017, the European Court of Auditors reported that the hotspot approach had
‘contributed towards an improved management of the migration flows’ in Italy and Greece,
noting that in both countries ‘the hotspot approach ensured that, in 2016, most of the arriving
migrants were properly identified, registered and fingerprinted and that their data were
checked against relevant security databases’.*** However, the report also noted issues with
overcrowding and a lack of access to asylum procedures in hotspots.** These concerns
were echoed in extensive criticism of the ‘hotspot approach’ by the UN, civil society groups
and European agencies throughout the first years of its operation, including in relation to
poor conditions, prolonged detention and lack of security for people detained in hotspots.14°

At its meeting in June 2018, the European Council called on the Council and the
Commission to explore the concept of two complementary measures: the establishment of
regional disembarkation platforms in Europe and elsewhere for people rescued in the
Mediterranean, and the creation of ‘controlled centres’ in EU Member States where ‘rapid
and secure processing’ would occur to distinguish between irregular migrants (who would be
returned to their countries of origin) and people in need of international protection (who
would receive it in Europe in accordance with ‘the principle of solidarity’).24¢ In developing
this concept further, the Commission envisioned that people entering these ‘controlled
centres’ would be identified, undergo security screening, be categorised by the likely
success of their asylum claims and, in some cases, undergo an assessment of their
claims.*” The Commission proposed that these centres would be ‘managed by the
volunteering Member State’, with support from the EU and other Member States.'*® At the
time of publication no EU Member States have volunteered to host such a centre in its
territory, regional disembarkation platforms are yet to be identified, and it remains unclear
how these proposals would interact with (and overcome the problems faced by*°) the
existing hotspots.

Expansion of Frontex’s mandate

In 2004, the European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union (commonly referred to as
‘Frontex’) was established to improve the management of the EU’s external borders.** In
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2015, the Commission recommended that Frontex’s mandate be reinforced and
strengthened to meet the challenges facing the EU at that time,**! and in October 2016 it
was renamed the European Border and Coast Guard Agency with a significantly expanded
mandate.'® The expansion was intended to address some of Frontex’s previous limitations,
including that ‘it did not have its own operational staff and relied on Member State
contributions and was unable to carry out its own return or border management operations
without the prior request of a Member State’.1*

The expansion of Frontex’s resources and mandate included:

¢ the grant of a stand-alone and increased budget, and the right to acquire technical
equipment itself;

e anincrease in its permanent staff and the establishment of an additional ‘rapid
reaction pool’ of at least 1,500 border guards who can be deployed within 3 days for
EU border operations;

¢ an extended mandate to monitor migratory flows towards and within the EU, and
identify trends and other possible challenges at the EU’s external borders;

¢ a mandate to perform vulnerability assessments at the EU’s external borders in
order to identify deficiencies in the ability of Member States to manage their borders
and to propose solutions;

¢ areinforced mandate to conduct joint operations with Member States and rapid
border interventions, including the right to intervene (in accordance with a decision
of the Council) ‘where control of the external borders is rendered ineffective to such
an extent that it risks jeopardising the functioning of the Schengen area’*** because
a Member State has not taken certain measures or requested sufficient support;

e a bigger role in the hotspots, including responsibility for screening, debriefing,
identifying and fingerprinting asylum seekers;

e areinforced mandate in relation to returns, including the establishment of ‘return
intervention teams’ composed of escorts, monitors and return specialists who will
work to return people determined not to be in need of international protection to their
countries of origin; and

e a mandate to work in third countries and a greater role in coordinating cooperation
on border management between Member States and third countries.®®

The strengthening of Frontex’s mandate and resources is expected to continue, with
European Commission President Jean-Claude Juncker announcing in June 2018 further
plans to deploy 10,000 Frontex border guards at the EU’s external borders by 2020.1%°

Returning ‘failed’ asylum seekers and other third-country nationals to
countries of origin or transit
Introduction to the EU'’s policy on return

The EU ‘Return Directive’ imposes a legal obligation on the States bound by it to issue return
decisions in relation to ‘illegally staying third-country nationals’ (including people whose
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asylum applications have been refused) and, where necessary, to take steps to enforce
those decisions.'® It establishes common standards and procedures for return to countries
of origin and certain transit countries, sets out how coercive measures and detention may be
used for the purpose of removal, specifies procedural safeguards in relation to return
decisions and provides ‘illegally staying third-country nationals’ with a minimum set of basic
rights. The Return Directive is supplemented by 17 ‘readmission agreements’ between the
EU and non-EU countries of origin and transit which set out procedures and provide the
basis for cooperation to enforce return decisions made under the Return Directive.’*® The
Cotonou Agreement between the EU and 79 countries from Africa, the Caribbean and the
Pacific (ACP) also provides for the return and readmission of nationals from each of the
State Parties.*™®

Proposals for reform

Reflecting on the EU’s policy on return in the European Agenda on Migration, the
Commission stated that:

One of the incentives for irregular migrants is the knowledge that the EU's return
system — meant to return irregular migrants or those whose asylum applications are
refused — works imperfectly. Smuggling networks often play on the fact that relatively
few return decisions are enforced — only 39.2% of return decisions issued in 2013
were effectively enforced.6°

The Commission proposed three steps to increase the enforcement rate of return decisions:
ensuring that third countries meet their commitments to readmit their own nationals residing
irregularly in Europe, ensuring that EU Member States fully implement the Return Directive,
and increasing Frontex’s capacity to provide operational assistance in relation to returns.

EU Action Plans on Return

In September 2015, the Commission responded to an invitation by the European Council to
set up ‘a dedicated European Return Programme’*! with the announcement of an initial EU
Action Plan on Return.'®? The 2015 Action Plan included 36 concrete actions intended to
improve the efficiency of the European Union's return system while ensuring compliance
with human rights standards and the principle of non-refoulement, as guaranteed in the
relevant international and EU law. These actions were based on two broad objectives:

1. Increasing the effectiveness of the EU system for returning ‘irregular migrants’,
including by enhancing voluntary return, strengthening enforcement of the Return
Directive by Member States, encouraging better information-sharing, strengthening
the role and mandate of Frontex in enhancing practical cooperation on return, and
developing an integrated system of return management by connecting all EU-funded
networks and programmes focusing on return and readmission; and

2. Enhancing cooperation on readmission with countries of origin and transit, including
by ensuring the implementation of existing readmission agreements, concluding new
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agreements with States in North Africa providing for readmission of third country
nationals who transited through those States, engaging in high-level dialogues with
countries of origin and transit, supporting the reintegration of returnees and
enhancing the capacity of accepting States to readmit them, and increasing the EU’s
leverage on readmission through a balance of pressure on and incentives for partner
countries of origin and transit.

The Action Plan was accompanied by the release of a Return Handbook containing common
guidelines, best practices and recommendations for States to implement return standards
and procedures in a uniform way.%3

While most of the actions identified in the 2015 Action Plan were commenced or fully
implemented over the following 18 months, by March 2017 the Commission reported that
‘the overall impact on the return track record across the European Union remained limited,
showing that more resolute action is needed to bring measurable results in returning
irregular migrants’.*®* The Commission noted that the number of ‘irregular migrants’ being
ordered to leave the EU each year had increased, and that Member States could have more
than 1 million people to return once the asylum applications of the people who arrived in
2015 and 2016 alone had been processed.'®® Accordingly, it adopted a Renewed Action
Plan on Return with additional actions to be implemented in parallel to those launched under
the 2015 Action Plan.

Like the 2015 Action Plan, the Renewed Action Plan on Return focused on increasing the
effectiveness of the EU system for return and enhancing cooperation on readmission with
third countries. The Commission also updated the Return Handbook that it had originally
published in 2015.1%¢

In terms of action to be taken at the EU end, the Commission adopted a Recommendation
on making returns more effective when implementing the Return Directive!®” and urged alll
Member States to take immediate action in accordance with the guidance in that
Recommendation.!®® It also emphasised the importance of addressing abuses of EU asylum
procedures and noted the link between return procedures and rapid and effective asylum
decision making processes, which were essential to ensuring that clearly unfounded claims
did not add further heavy burdens to EU asylum systems.%° Other recommendations related
to further improvements in information-sharing and cooperation on return, promoting
voluntary return and ensuring a coherent approach to reintegration assistance, and building
on Frontex’s expanded mandate in relation to return.*®

In terms of overcoming the challenges of readmission, the Commission committed to
continuing its work monitoring the implementation of the EU’s readmission agreements and
negotiating new agreements with States in North Africa.'’ It also stated that the EU and its
Member States ‘will, within the Partnership Framework, employ their collective leverage in a
coordinated and effective manner to agree with third countries tailor-made approaches to
jointly manage migration and further improve cooperation on return and readmission’.1"
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At its meeting in June 2018, the European Council welcomed the Commission’s intention to
make legislative proposals for a more effective and coherent European return policy.1”

Cooperation with Africa to prevent movement by sea to Europe

Introduction

The ‘Central Mediterranean route’ is the name given to the maritime route used by asylum
seekers and migrants travelling between North Africa and Europe (primarily from Libya to
Italy and Malta). It is considered to be the deadliest migration route in the world,*”* and has
been described as posing an ‘even more troubling conundrum’ than the Eastern
Mediterranean route (from Turkey to Greece and Cyprus) since:

The influx is almost impossible to stem. It originates in dozens of countries, and moves
via shifting networks of people-smugglers. Most of those who make it to Europe will
eventually be judged economic migrants, not refugees. But Libya, without a
government since 2011, is so lawless that they cannot be sent back there. Nor is it
always possible to send them home, as their governments often refuse to accept
them.1™

Between 2015 and 2017, in response to periodic spikes in the number of people attempting
to reach Europe via the Central Mediterranean route, the EU sought to strengthen and
expand cooperation with African States of origin and transit to deter unauthorised
movement. These efforts involved particularly close cooperation with Libya as the country
from which most migrants and asylum seekers departed for Europe. However, given the
complexity of migratory routes to Europe through north Africa (see Graphic 3), the EU also
sought to cooperate with other African States to stem the number of people on the move.
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Graphic 3 Mediterranean migration routes to Europe
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The Valletta Summit on Migration

In 2015, following a rise in the number of people trying to reach Europe via the Central
Mediterranean route (see Graphic 4), a series of mass drownings and the European
Council’s call for a summit with the African Union,*”” EU and African Heads of State or
Government met in Malta at the Valletta Summit on Migration to discuss how to strengthen
cooperation, tackle the causes of ‘irregular migration’ and combat the smuggling and
trafficking of people along the Central Mediterranean route. Leaders from the two regions
adopted a political declaration recording their shared concern about the sharp increase in
movements of refugees, asylum seekers and irregular migrants from Africa to Europe,’® and
reached agreement on a Joint Action Plan with five priorities:

e addressing the root causes of irregular migration and forced displacement, including
by investing in development and poverty eradication, and addressing instability and
crises;

¢ enhancing cooperation on legal migration and mobility, including by promoting
regular channels for migration between African and European countries;

e protecting refugees and other displaced persons, including by supporting integration
and strengthening the reception capacities of countries of first asylum, transit and
destination, and providing humanitarian assistance to countries most affected by
forced displacement;
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e preventing and fighting irregular migration, migrant smuggling and trafficking in
human beings, including by developing legislative and institutional frameworks,
improving intelligence gathering and sharing, fighting corruption, providing
information about legal migration opportunities and the dangers of irregular migration,
and improving border management systems at regional and national levels; and

e advancing the return, readmission and sustainable reintegration of irregular migrants
not in need of international protection, from both European and African countries of
transit and destination.*”®

These activities were to be pursued within the context of the EU’s existing processes for
cooperating with other States and regions on migration, including its Global Approach to
Migration and Mobility (GAMM) (the ‘overarching framework of the EU external migration
and asylum policy’ defining ‘how the EU conducts its policy dialogues and cooperation with
non-EU countries’*®°) and various dialogues such as:

¢ the Africa-EU Migration, Mobility and Employment (MME) Partnership, at the
continental level;

¢ the Euro-African Dialogue on Migration and Development (Rabat Process) and the
EU-Horn of Africa Migration Route Initiative (Khartoum Process), at the regional
level; and

o Dilateral Mobility Partnerships or Common Agendas on Migration and Mobility with
various African states (such as Nigeria, Tunisia, Morocco and Cape Verde).'8!

Graphic 4 Irregular arrivals in Europe via the Central Mediterranean route
(January 2015 - June 2018)
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The EU Trust Fund for Africa

To support the implementation of the Joint Valletta Action Plan, an Emergency Trust Fund
for stability and addressing root causes of ‘irregular migration’ and displaced persons in
Africa (EU Trust Fund for Africa) was established to help foster stability and contribute to
‘better migration management’ in the African States deemed most fragile and affected by
migration.'8 The Trust Fund pools together money from different parts of the EU budget and
contributions from individual Member States to support programmes in four key areas: job
creation and economic development, supporting basic services for local communities,
migration management and conflict prevention.'8* As of July 2018, 164 programmes had
been approved across the three regions of the Sahel and Lake Chad, the Horn of Africa and
the North of Africa, totalling approximately €3.15 billion.18® At its meeting in June 2018, the
European Council agreed to bolster the EU Trust Fund for Africa and called on Member
States to contribute further to the Fund.'8®

Despite the support and economic development provided by the EU Trust Fund for Africa, it
has met with criticism from groups citing concerns about its sustainability and transparency,
the way in which it has been used to support various projects in Libya, its use as a ‘political

instrument designed to respond to a political emergency in Europe rather than development
needs in partner countries’,’®” and the way in which it shifts the focus of aid delivery from a

State’s need to its strategic position in relation to migration routes.#

The Partnership Framework with Third Countries

In June 2016, the European Commission set out plans for a new Partnership Framework
under which the EU and its Member States would seek ‘tailor made partnerships’ (or
‘compacts’) with countries of origin, transit countries, and countries hosting large numbers of
migrants and asylum seekers.'® Asserting that ‘external migratory pressure is the “new
normal” both for the EU and for partner countries’, the Commission sought to place new
emphasis on return, readmission and reintegration by supporting countries of origin and
transit to tackle the root causes of migration and forced displacement.®® According to the
Commission:

The ultimate aim of the Partnership Framework is a coherent and tailored engagement
where the Union and its Member States act in a coordinated manner putting together
instruments, tools and leverage to reach comprehensive partnerships (compacts) with
third countries to better manage migration in full respect of our humanitarian and
human rights obligations.%!

The Commission proposed that compliance with the compacts be rewarded with incentives,
including development aid and trade deals, while non-compliance be met with unspecified
‘negative incentives’.!®2 The proposal sought to align EU policy on ‘irregular migration’ with
its broader external relations and international development policies, stating that the use of
incentives in relation to partner States ‘should be governed by a clear understanding that the
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overall relationship between the EU and that country will be guided in particular by the ability
and willingness of the country to cooperate on migration management’.1%

The Commission’s first progress report on the Partnership Framework in October 2016
identified five priority countries: Niger, Nigeria, Senegal, Mali and Ethiopia.'®** Over the
following year, efforts to tackle the root causes of displacement from or through these
countries included:

e increased border controls;

e arrests of people involved in smuggling and trafficking operations;

e assisted voluntary returns of migrants to these countries from elsewhere (in Africa
and in Europe), and from these countries to their countries of origin (with support
through the EU Trust Fund for Africa); and

o efforts to stabilise border regions with deteriorating political and security situations.*®

The Partnership Framework also included cooperation with partners beyond the five priority
countries in Asia (including Bangladesh, Pakistan and Afghanistan), West Africa (including
Guinea, Céte d’lvoire and The Gambia) and the Middle East (including Egypt, Tunisia and
Algeria).'®® By the time of its fifth progress report in September 2017, the Commission
reported that there had been a reduction in the number of irregular crossings through the
Central Mediterranean route (although arrivals along the Western Mediterranean route to
Spain had increased), that ‘significant progress’ had been made in establishing migration
partnerships with African States, but that a number of weaknesses remained, including
stalled cooperation on readmission and return with some of the priority countries.®’

Prior to its adoption, 124 non-governmental organisations (NGOSs) issued a joint statement
condemning the Partnership Framework, arguing that it ‘risks cementing a shift towards a
foreign policy that serves one single objective, to curb migration, at the expense of European
credibility and leverage in defence of fundamental values and human rights’.1%® A year into
its implementation, the Red Cross (EU Office) commented that although the Framework was
designed to enhance cooperation with third countries with the primary objective of saving
lives, ‘in reality the partnership has so far largely focussed on preventing irregular migration
by facilitating return measures and reinforcing border controls.’**® In December 2017, the
Migration Policy Institute assessed the Framework’s progress to date, concluding that:

the European Union’s explicit goals of decreasing irregular arrivals and
increasing returns of migrants without legal grounds to stay in Europe are at
odds with the interests of many of its third-country partners. This misalignment
of priorities can have unintended consequences. On top of this, by not engaging
in a sufficiently robust and realistic assessment of the broader needs and
capabilities of its partners, including their political and economic fragility and
capacity to respond to shifting migration flows, the European Union may be
settling unrealistic expectations or, at worst, compromising the very migration
management goals it is pursuing.?®
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The Malta Declaration and subsequent developments

The EU-Turkey Statement in March 2016 resulted in a dramatic drop in the number of
migrants and asylum seekers travelling to Greece from Turkey along the Eastern
Mediterranean route. This drop was accompanied, however, by a concomitant rise in the
number of migrants using the longer and more dangerous Central Mediterranean route.?
Following a record high number of people attempting this crossing in 2016, the European
Commission advised by January 2017 that it was once again the ‘dominant route for
migrants and refugees to reach Europe’.?°? In addition to the EU-Turkey Statement, the rise
was attributed to a range of factors (including instability in Libya, violent conflicts and the
economic situation in Sub-Saharan Africa) which were ‘unlikely to fade away in the near
future, resulting in sustained flows adding to the pressure borne by the most affected EU
Member States, Italy and Malta’.2°® Quoting Maltese Prime Minister Joseph Muscat, the
Commission warned that if no further action was taken frontline Member States would be
unable to manage or absorb the new arrivals and ‘the essence of the core principles of the
European Union will be seriously tested’.204

To pre-empt such a result, EU leaders meeting at an informal summit in Malta adopted the
‘Malta Declaration’ on 3 February 2017, in which they agreed inter alia to:

¢ build the capacity of the Libyan Coast Guard, including through the provision of
equipment, training programs and advice, and sharing information and assets;

o further efforts to disrupt the business model of smugglers;

e support host communities and work with UNHCR and IOM to ensure adequate
reception capacities and conditions for migrants in Libya; and

e support the IOM in significantly stepping up assisted voluntary return activities. 2°°

In August 2017, the Heads of State or Government of Chad, Niger, Libya, France, Germany,
Italy and Spain, and the High Representative of the EU for Foreign Affairs and Security
Policy, Federica Mogherini, built on these commitments at a ‘mini summit on Africa’ in Paris,
France. These leaders adopted a joint declaration on ‘Addressing the Challenge of Migration
and Asylum’ (Paris Declaration), which reaffirmed the Joint Valletta Action Plan and the
importance of the EU Trust Fund for Africa.?°® The Paris Declaration proposed a
comprehensive list of actions to be taken, including: addressing the root causes of irregular
migration; better coordinating efforts to combat people-smuggling networks; improving
programs for voluntary return and reintegration of migrants; supporting border control efforts
in Chad and Niger; expanding resettlement opportunities, especially from Chad and Niger;
promoting stability, resilience in communities along migration routes and vulnerable to
trafficking, and border control efforts in Libya; and supporting UNHCR and IOM in ensuring
humane facilities for refugees and migrants in Libya. European leaders also reaffirmed the
importance of rescue at sea, and assisting Italy by stepping up relocations of people in need
of international protection, and appropriately staffing Frontex and EASO. It was agreed that a
coordination Task Force would be established to implement the joint actions set out in the
Paris Declaration.
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The UN High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, noted that the Paris
Declaration acknowledged a shared responsibility to address the root causes of irregular
migration and the human rights abuses faced by migrants, while protecting those in need of
international protection.?°” However, he cautioned that these commitments ‘do not disguise
the fact that the plan is geared primarily towards stopping people en route to Europe’, and
that it was ‘very thin on the protection of the human rights of migrants inside Libya and on
the boats, and silent on the urgent need for alternatives to the arbitrary detention of
vulnerable people.’2

Three months after the Paris mini summit, EU and African leaders gathered in Abidjan, Cote
d'lvoire for the 5" African Union — EU Summit took place on 29-30 November 2017. On the
topic of mobility and migration, leaders adopted a joint statement on ‘the migrant situation in
Libya’ stressing ‘the imperative need to improve the conditions of migrants and refugees in
Libya and to undertake all necessary action to provide them with the appropriate assistance
and to facilitate their voluntary repatriation to their countries of origin as well as durable
solutions for refugees’.? In the margins of the Summit, representatives of the EU and the
AU, together with UN Secretary General Antonio Guterres, also agreed to establish a joint
EU-AU-UN Task Force to: (i) save and protect lives of migrants and refugees, particularly
inside Libya; (ii) accelerate assisted voluntary returns to countries of origin; and (iii) speed up
the resettlement of those in need of international protection.?!® The work of the Task Force
would be closely coordinated with the Libyan authorities.

The AU-EU-UN Tripartite Taskforce continued its work into 2018,2!* alongside other
cooperative efforts between Africa and Europe. At its meeting in June 2018, the European
Council affirmed that ‘a partnership with Africa aiming at a substantial socio-economic
transformation of the African continent’ was at the ‘core’ of efforts to tackle irregular
migration to Europe.?'?

IV Specific measures to address ‘irregular migration’ by sea

Introduction

As the previous sections illustrate, addressing ‘irregular migration’ by sea became an
increasingly urgent priority for Europe from 2015 onwards, as large numbers of people
attempted dangerous maritime journeys via the Central, Eastern and Western Mediterranean
routes. These numbers spiked in 2015, before declining in subsequent years (see Chart 4).
Nevertheless, preventing such migration by sea continued to be a critical priority for
European policy. 2015 was also the deadliest year on record for migrants and refugees
crossing the Mediterranean trying to reach Europe, with the IOM recording 3,771 deaths.?*®
This record was eclipsed in 2016, with the fatality rate remaining high in subsequent
years.?4
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Chart 4 Irregular arrivals by sea in Europe (2015 = July 2018
Country
Route of 2014 2015 2016 2017 A ({10 1
. August)
arrival
Central Italy 170,100 153,842 181,436 119,310 18,645
Mediterranean | Malta - - - - 243
Eastern Greece 34,442 853,650 173,561 29,595 16,114
Mediterranean | Cyprus - - 345 1,067 108
Western spain |- : 8,162 21,663 23,048
Mediterranean
TOTAL 204,542 1,007,492 363,504 171,635 58,158
Source: IOM?15

Prior to 2015, one of the most important operations addressing migration across the
Mediterranean was Operation Mare Nostrum, a search-and-rescue operation launched by
Italy in October 2013 in response to an increase in the number of people trying to cross the
Central Mediterranean and two shipwrecks off the Italian island of Lampedusa in which at
least 387 migrants lost their lives.?!® The objectives of this ‘military and humanitarian’
operation were ‘safeguarding human life at sea’ and ‘bringing to justice human traffickers
and migrant smugglers’.?t” Mare Nostrum contributed to the rescue of around 150,000
people by the time it was terminated in October 2014.218

From late 2014, as the number of people crossing the Mediterranean increased, European
States and various NGOs sought to address the critical gap left by the termination of
Operation Mare Nostrum. Specific measures to address ‘irregular migration’ by sea were
directed either at saving lives at sea or combatting the smuggling of migrants and trafficking
of persons. From late 2017, European States’ efforts began to shift to more controversial
measures in support of the Libyan authorities and their work in preventing such movement.
Some of these measures and operations are set out below.

Saving lives at sea

Joint Operation Triton

The termination of Italy’s Operation Mare Nostrum at the end of October 2014 coincided with
the launch of a new Frontex-led operation, Joint Operation Triton, which commenced
operations in the Central Mediterranean on 1 November 2014. Triton was originally intended
to support rather than replace Operation Mare Nostrum,?!° as it was primarily a border
control and surveillance mission with a more limited search and rescue capacity, operating
only up to 30 nautical miles from the Italian coastline. However, in May 2015, Triton’s
operational area was extended to 138 nautical miles from Sicily in Italy’s south and its assets
were substantially increased to include personnel, aircraft and vessels from 25 EU Member
States.??°
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Joint Operations Poseidon Sea and Poseidon Rapid Intervention

Meanwhile, in the Eastern Mediterranean, Frontex-led Joint Operation Poseidon Sea (which
preceded the increase in movements to Europe in 2015) continued to monitor the sea border
between Greece and Turkey.??* In December 2015, following a steep rise in the number of
people arriving by boat and requests from Greece for further assistance, Frontex agreed to
deploy Rapid Border Intervention Teams (RABIT) on the Greek Islands, and subsequently
reached agreement with Greece on the operational plan for a new operation, Poseidon
Rapid Intervention, to replace Joint Operation Poseidon Sea.??> The new operation involved
a larger number of officers and technical equipment to help strengthen Greece’s border
surveillance capacity, as well as its ability to save lives at sea and register and identify new
arrivals.??®

Search and rescue by NGOs in the Central Mediterranean

By early 2017, when the Central Mediterranean once more became the main route for
irregular maritime migration to Europe, search and rescue had assumed even greater
importance and involved a growing number of non-State actors alongside formal European
efforts. Rescue vessels were operated by a range of charities and NGOs, including Migrant
Offshore Aid Station (MOAS), MSF, SOS Méditerranée and Save the Children.

This increase in search and rescue capacity was met with mixed responses. According to
the European Political Strategy Centre (EPSC), the institutionalisation of European maritime
surveillance and rescue operations, and their increasing geographic proximity to Africa,
‘fundamentally changed the business model of people smugglers’.??* The EPSC reported
that:

As recently as 2014, people smugglers were still mainly making use of larger vessels —
wooden boats, fishing vessels or decommissioned commercial vessels — that they
manned themselves and that were, for the most part, able to reach Italian shores
without having to rely on rescue operations. Since 2016, however, smugglers have
switched to mainly placing people on cheap and completely unseaworthy inflatable
dinghies that have no prospect of ever reaching the Italian shores. The smugglers
themselves no longer embark on these boats, but leave it to those on board to
navigate from the Libyan coast to a place where they can call for help via satellite
phones and wait to be picked up.??®

In relation to NGO rescue activities in particular, which were believed to account for as many
as 22% of all rescues in the Central Mediterranean by 2016,%?®¢ some commentators argued
that they were necessary to fill the gap created when the focus of State efforts shifted from
saving lives to border control.??” By contrast, certain European and Libyan officials described
NGO rescue vessels as ‘migrant taxis’, acting as a pull factor for ‘irregular migration’ and
supporting smuggling and trafficking networks.??® The EPSC described both NGO and State-
led rescues as ‘facilitating the work of the smugglers’.??°
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By mid-2017, NGO migrant rescue vessels were estimated to be responsible for
approximately 41% of rescues in the Central Mediterranean,?*° and Italy began to take steps
to limit their access to its ports. In July 2017, Italy drafted a code of conduct for NGOs
undertaking migrant rescues in the Mediterranean, and threatened to deny port access to
any organisation that did not sign it.?*! Several provisions proved controversial among
rescue organisations, including those limiting the circumstances in which migrants could be
transferred between rescue vessels at sea, and requiring organisations to permit police
officers on board their vessels for the purpose of gathering evidence for possible
prosecutions.?? While some NGOs signed the Code of Conduct, others refused, saying it
could impact their search and rescue capacity.?*® Organisations such as UNHCR, IOM,
UNICEF, the UN Special Rapporteur on extrajudicial, summary or arbitrary executions,
Amnesty International and Human Rights Watch also raised concerns about the Code of
Conduct and the likelihood of it putting more lives at risk.?%*

In the second half of 2017, NGO rescue operations in the Mediterranean became
increasingly difficult as Italian and Libyan authorities exerted various pressures on them. In
August, Italian authorities impounded the vessel of German NGO Jugend Rettet in
Lampedusa on suspicion of facilitating illegal immigration.?® There were also a series of
incidents between rescue vessels and Libyan authorities, including one in which Spanish
NGO Proactiva Open Arms said its ship had been seized in international waters for two
hours by the Libyan Coast Guard, who ordered it to sail to Tripoli or risk being fired upon.z
In another incident, the Libyan Coast Guard reportedly fired shots during a confrontation with
German NGO Lifeline, and pressured the organisation to hand over the migrants on board
its vessel.?®” By the end of 2017, several NGOs suspended their search and rescue
operations in the Mediterranean, citing tensions with Libyan and/or Italian authorities as the
reasons for their withdrawal.?*® By August 2018, the Aquarius, run by SOS Méditerranée and
MSF, was reported to be the only remaining non-governmental search and rescue vessel in
the Central Mediterranean.?*® In addition to the issues it faced with Libyan authorities, Italy
and Malta repeatedly resisted allowing it to dock and unload rescued passengers (see
below),?*° and Italy reportedly pressured Panama (the Aquarius’flag state) into revoking its
flag and registration.?*

Joint Operation Themis and the proposal for ‘regional disembarkation platforms’

In January 2018, Frontex announced that Joint Operation Triton would be replaced by a new
operation in the Central Mediterranean: Joint Operation Themis. The new operation, which
began on 1 February 2018, continued the search and rescue functions of its predecessor but
also had ‘an enhanced law enforcement focus’ and an extended operational area covering
the stretches of water in which people might seek to reach Europe from Algeria, Tunisia,
Libya, Egypt, Turkey and Albania.?*? Critically, Themis removed the requirement under Triton
for rescued people to be brought to Italy, providing instead that the Maritime Rescue
Coordination Centre (MRCC) involved in each rescue could decide which port to send boats
t0.243
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During the following months, the question of where rescued people should be disembarked
became increasingly critical, as Italy and Malta began to refuse to allow migrant rescue
vessels to dock at their ports. These refusals triggered a series of emergency situations,
which were only resolved after other EU Member States offered to take the people on board,
or another State (such as Spain) offered to let vessels dock. These situations prompted
renewed calls for a clearer and more predictable EU approach to disembarkation in the
Mediterranean.?*

At its meeting in June 2018, the European Council again raised the need ‘to definitively
break the business model of the smugglers’ and called for ‘a new approach based on shared
or complementary actions among the Member States to the disembarkation of those who are
saved in Search And Rescue operations’.?*® To do so, it called on the Council of the EU and
the Commission ‘to swiftly explore the concept of regional disembarkation platforms, in close
cooperation with relevant third countries as well as UNHCR and IOM’, which would operate
in conjunction with the proposed ‘controlled centres’ for rapid processing in EU Member
States.?*® The proposal to create regional disembarkation platforms was based on a joint
UNHCR-IOM proposal for ‘a regional cooperative arrangement ensuring predictable
disembarkation and subsequent processing of persons rescued-at-sea’.?*” In line with this
proposal, the Commission prepared some early suggestions on how the regional
disembarkation platforms might operate.?*® Migrants and asylum seekers rescued in the
Mediterranean either in international waters or the territorial waters of third countries,
whether by EU-flagged or third country vessels, would be disembarked in third countries so
long as those countries agreed to accept them, constituted ‘places of safety’ and would
respect the principle of non-refoulement in line with international law. Processing would
occur following disembarkation, with those found not to be in need of international protection
returned to their countries of origin. Anyone with recognised protection needs might be
resettled in Europe, but this outcome would not be available to all, meaning others would
need to find solutions elsewhere. By the time of publication, no regional disembarkation
platforms had yet been identified or established.

Combatting people smuggling and trafficking

Alongside the search and rescue efforts set out above, various EU Member States and
organisations increased their commitments to combatting the smuggling of migrants and
trafficking of people into Europe, both by sea and by land. These efforts were marked by a
distinct militarisation, with a focus on intelligence gathering and targeting organised criminal
groups. The following sections provide an overview of these efforts as they relate to
smuggling and trafficking by sea across the Central and Eastern Mediterranean.

EUNAVFOR Med (Operation Sophia)
EUNAVFOR Med (now known as ‘Operation Sophia’) is the EU’s main, military-led operation
to combat smuggling networks in the Mediterranean Sea. It was launched in June 2015 with:

a core mandate ... to undertake systematic efforts to identify, capture and dispose of
vessels and enabling assets used or suspected of being used by migrant smugglers or
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traffickers, in order to contribute to wider EU efforts to disrupt the business model of
human smuggling and trafficking networks in the Southern Central Mediterranean and
prevent the further loss of life at sea.?*°

The operation was designed to be conducted in four sequential phases.?* It began in June
2015 with the detection and monitoring of migration networks through information gathering
and patrols on the high seas,?! before beginning phase two in October 2015 with the
boarding, search, seizure and diversion on the high seas of vessels suspected of being used
for human smuggling or trafficking.?®? In time, and depending on the terms of any relevant
UN Security Council resolutions or State consent, it is anticipated that the operation will
extend to taking operational measures against vessels and smugglers’ assets inside coastal
States’ territories (phase three), before entering a final stage of withdrawal of forces (phase
four).

Between the beginning of phase two in October 2015 and May 2018, Operation Sophia
contributed to the arrest and transfer to the Italian authorities of 143 suspected smugglers
and traffickers, neutralised 545 vessels, and helped rescue 44,251 people.?®3 It is not,
however, without its critics. When military action against smuggling networks was first
announced in early 2015, Human Rights Watch warned that it should not put the lives and
rights of migrants and asylum seekers in jeopardy, stating:

Smugglers and traffickers often show a complete disregard for human life and dignity,
and they should be held to account, but military action could expose migrants and
asylum seekers to serious risks. Saving lives at sea and bringing people at risk in the
Mediterranean safely to EU shores should be the top priority.?>

Michael Diedring, then Secretary General of the European Council on Refugees and Exiles
(ECRE), also commented that:

The most efficient method of shutting down smugglers — a goal we agree with —is to
eliminate the need for their services by providing safe and legal channels to Europe. A
military operation will lead to more deaths, either directly as collateral damage in this
unwinnable “war” against smugglers or indirectly as desperate refugees take even
more dangerous journeys when boats are destroyed.?®

Criticism of Operation Sophia continued after its launch. In particular, a report by the UK
House of Lords’ EU Committee in July 2017 labelled it a ‘failed mission’, citing an increase in
‘irregular migration’ via the Central Mediterranean and the unintended consequence of
smugglers adapting to law enforcement efforts by using unseaworthy vessels, leading to a
rise in deaths at sea.?®

In 2018 Italy began agitating for a change to Operation Sophia’s operational mandate,
insisting that Italy no longer be the place where migrant rescue ships dock.?*” While the
outcome of this move is yet to be seen, the operation is expected to continue to at least
December 2018.2%8
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Increased cooperation with Libya to deter ‘irregular migration’ by sea

Cooperation between European and African States to curb movement across the
Mediterranean pre-dated the increase in arrivals in 2015 and, as set out above, extends to a
range of measures to address the root causes of displacement from source countries and
onward movement through transit countries. However, the nature and scope of European
cooperation with Libya in particular has expanded dramatically since 2016 onwards, as Libya
became one of the main departure points to Europe. Notably:

e in June 2016, the Council of the EU decided to extend the mandate of Operation
Sophia until July 2017 and add two supporting tasks: (i) capacity building and training
the Libyan Coast Guard and navy; and (ii) contributing to information sharing and to
the implementation of the UN arms embargo on the high seas off the coast of
Libya;?*°

e on February 2017, Italy signed a Memorandum of Understanding with the Libyan
Government of National Accord (GNA) on ‘development, the fight against illegal
immigration, human trafficking and fuel smuggling and ... reinforcing the security of
borders’, pursuant to which Italy agreed to provide technical support and training to
Libyan authorities involved in combatting irregular migration;°

e alsoin February 2017, the European Council adopted the Malta Declaration, with its
strong focus on training, equipping and supporting the Libyan Coast Guard and
reaffirming EU support to Italy in the implementation of its agreement with Libya;

e inJuly 2017, Operation Sophia’s mandate was again extended and expanded to
include establishment of a monitoring mechanism of Libyan Coast Guard trainees;?5!

e in August 2017, the Italian Parliament approved a new naval mission to deploy
several ships in Libyan territorial waters ‘with the stated aim to support the Libyan
authorities in curbing migrant flows’;62

e in October 2017, at a European Council meeting, Member States reaffirmed ‘the
significant contribution made by Italy on the Central Mediterranean route’ and ‘the
importance of working with the Libyan authorities and all neighbours of Libya to
enhance border management capacity and underscores the urgency of supporting
the development of the local communities in Libya along the migratory routes’;?®* and

e in 2018, Italy donated patrol vessels to the Libyan Coast Guard,?* and the two
countries reactivated a 2008 ‘friendship treaty’ providing for significant Italian
investment in Libya in exchange for Libya increasing its efforts to stop irregular
migration to Europe from its territory.2%°

These efforts to prevent and deter movement from Libya have been coupled with some
measures to improve the reception conditions and treatment of asylum seekers and migrants
in that country. For example, in April 2017, the EU Trust Fund for Africa approved a €90
million programme to ‘reinforce protection and resilience of migrants, refugees and host
communities’ and ‘support improved migration management’ in Libya.2%¢

However, despite the European Council reaffirming at its meeting in June 2018 that the EU
would ‘continue to stand by Italy and other frontline Member States’ in their efforts to stop
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smugglers operating out of Libya and elsewhere, including by supporting the Libyan Coast
Guard,?®” European cooperation with Libya has proven to be one of the more controversial
aspects of the EU’s asylum policies. Key concerns include:

¢ the possibility that Italian and EU funds may be used to fund armed groups and
militias in Libya, who may themselves be involved in smuggling;

e reports of violence, threats and intimidation by the Libyan Coast Guard against
asylum seekers, migrants, and people involved in rescues;

o the safety of people intercepted by, or handed back to, Libyan authorities — both
while at sea and after returning to land; and

e the extent to which EU and Italian cooperation with Italy may have resulted in
asylum seekers and migrants being trapped in dire conditions within Libya.

In October 2015, UNHCR published its position on returns to Libya, stating that Libya did not
meet the criteria for being designated as a safe place for disembarkation following rescue at
sea.?®® In December 2016, a joint report by the UN Support Mission in Libya and the Office
of the High Commissioner for Human Rights (OHCHR) on human rights abuses against
migrants in Libya stressed that Libya was not a safe country for return of migrants, and
urged all States to suspend forcible returns until the security and human rights situation
improved.?6°

Following ltaly’s decision to deploy vessels in Libyan territorial waters in August 2017, the
UN High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, published an opinion
identifying the EU’s commitment to supporting the Libyan Coast Guard as a ‘moral — and
legal — dilemma’ because the Libyan authorities not only returned people to detention
centres where they were ‘held arbitrarily, and face torture, rape and other serious human
rights violations [in] clear breach of the international law prohibition of “non-refoulement™, but
had also shot at boats trying to rescue migrants in distress and, ‘[l]ike the militias onshore ...
also sometimes beat, rob and even shoot the migrants they intercept’.?”

The deployment of Italian vessels in Libyan waters also caused the EU Commissioner for
Human Rights, Nils Muiznieks, to write to the Italian Minister of the Interior asking him to
clarify the kind of support operations the Italian government expected to provide to the
Libyan authorities and ‘what safeguards Italy has put in place to ensure that persons, should
they be intercepted or rescued by ltalian vessels in Libyan territorial waters, are not
subsequently exposed to a situation in which they would face a real risk of treatment or
punishment contrary to Article 3 of the [European Convention on Human Rights]'.?"* He
advised that the findings of the European Court of Human Rights in Hirsi Jamaa v Italy,?"?
although dealing with the return to Libya of people intercepted in international waters,
‘continue, in my view, to be relevant also in the context of the situation which might arise
from operations in Libyan territorial waters’.?”®* He also noted that:

In light of recent reports from the United Nations and various non-governmental
organisations on the current human rights situation of migrants in Libya, which paint a
picture that is, in my view, no less disturbing than in 2012, handing over individuals to
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the Libyan authorities or other groups in Libya would expose them to a real risk of
torture or inhuman or degrading treatment or punishment.?’

A response from the Italian Minister of the Interior clarified that Italian ships would not be
returning rescued asylum seekers and migrants to Libya directly.?’® Instead, ltaly’s support
for Libya would focus on providing training, equipment and technical support to the Libyan
Coast Guard to reinforce its operational autonomy, with the safeguarding of human rights in
Libya an essential component of Italy’s strategy. To this end, the letter drew attention to a
recent meeting between lItaly, Libya, UNHCR and IOM which had resulted in a plan of action
aimed at ensuring respect for human rights in Libyan reception centres, resettling people in
third countries and assisted voluntary repatriation of those not in need of international
protection.

Despite these assurances, human rights organisations and NGOs continued to express
concerns about the treatment of asylum seekers and migrants in Libya, and the human
rights implications of European involvement in policies seeking to prevent people moving
from Libya to Europe.?’® These concerns were heightened following reports in September
2017 that the Anas al-Dabbashi brigade (a powerful armed group allegedly involved in
smuggling activities itself) had struck a deal with the Libyan Government of National Accord
to stop the departure of boats for Italy in exchange for state security jobs,?’” and again in
November 2017 following the release of video footage appearing to show African migrants
being sold as slaves at a market in Libya.?”® The UN High Commissioner for Human Rights
described the suffering of detained migrants in Libya as ‘an outrage to the conscience of
humanity’ and warning that ‘what was an already dire situation has now turned
catastrophic’.?’”® He cautioned that ‘the international community cannot continue to turn a
blind eye to the unimaginable horrors endured by migrants in Libya’, and that ‘the European
Union’s policy of assisting the Libyan Coast Guard to intercept and return migrants in the
Mediterranean was inhuman’.?8°

It has been suggested that EU support for policies that involve returning rescued asylum
seekers and migrants to Libya has led to a worsening of conditions in Libyan detention
centres due to overcrowding,?®! and indeed may have contributed to a rising death toll in the
Central Mediterranean?®? despite the total number of people crossing the Mediterranean to
reach Europe in mid-2018 dropping to pre-2014 levels.?®3

NATO involvement in combatting smuggling and trafficking

In February 2016 the North Atlantic Treaty Organization (NATO) Defence Ministers agreed
to deploy Standing NATO Maritime Group 2 to the Aegean Sea to 'conduct reconnaissance,
monitoring and surveillance of illegal crossings', with NATO Secretary General Jens
Stoltenberg stressing that the mission was 'not about stopping or pushing back refugee
boats' but rather contributing 'critical information and surveillance to help counter human
trafficking and criminal networks’.2#* NATO's involvement reportedly came in response to a
joint request from Greece, Turkey and Germany, after both Greece and Turkey previously
rejected the possibility of the other's navy operating in their waters.?8® In March 2016,
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NATO announced that it had expanded its mission into Greek and Turkish territorial waters,
with the consent of and in collaboration with those States.?®® A further continuation of
Standing NATO Maritime Group 2 patrols in the Aegean Sea was agreed to at a NATO
summit in February 2017, despite objections from Turkey, with the Greece Defence Minister
stating ‘the prevention of refugee flows with NATO ships will continue as long as there are
prospective illegal migrants or refugees on the other side of the Aegean’.?®’

Separately from these patrols in the Aegean by Standing NATO Maritime Group 2, NATO
agreed at the Warsaw Summit in July 2016 to launch Operation Sea Guardian alongside
Operation Sophia in the Central Mediterranean.?® While the focus of Operation Sea
Guardian’s mission was enhancing maritime security in general rather than search and
rescue or addressing forced migration, it did provide general maritime situational awareness
to other EU operations in the area.?®®

\% Creating safe and legal pathways to protection in Europe

Resettlement

A common EU resettlement scheme

At its Special Meeting in April 2015, the European Council committed to setting up an EU-
wide ‘voluntary pilot project on resettlement’.2®® The following month, the Commission picked
up on the importance of resettlement in the European Agenda on Migration, noting the
disparity in contributions to global resettlement by EU Member States and stating:

In addition to the relocation of those already on EU soil, the EU has a duty to
contribute its share in helping displaced persons in clear need of international
protection. This is a joint responsibility of the international community, with the
[UNHCRY] given the task of identifying when people cannot stay safely in their own
countries. Such vulnerable people cannot be left to resort to the criminal networks of
smugglers and traffickers. There must be safe and legal ways for them to reach the
EU.291

Subsequently, in June 2015, the Commission recommended the creation of a common EU
resettlement scheme for 20,000 people in need of international protection over a two-year
period.?®2 On 20 July 2015, 27 of the 28 EU Member States (excluding Hungary), together
with the four Dublin Associated States (Iceland, Liechtenstein, Norway, and Switzerland),
voluntarily pledged to resettle 22,504 persons in clear need of protection and referred by
UNHCR through multilateral and national schemes.?*® Priority regions for resettlement would
include North Africa, the Middle East and the Horn of Africa, although in practice most States
chose to focus on resettlement of Syrians in Jordan, Lebanon and Turkey. These pledges
constituted the first common EU effort on resettlement and, for some States, their first
experience with resettlement.?®* While the pledges of some States represented only part of
their national resettlement quotas, others pledged their entire quotas or places on top of their
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national quotas.?®® The scheme was supported by EU funds, with EU Member States eligible
to receive a lump sum for each person they resettled.?%

The resettlement scheme faced a number of early challenges, including reluctance by some
Member States to resettle, delays in resettlement due to large numbers of people arriving in
their territories in an irregular way, and a lack of reception facilities and resettlement capacity
(especially in Member States new to resettlement).?°” The fact that the scheme comprised a
loosely-coordinated compilation of national programmes (with substantial differences) rather
than a clear resettlement framework with common rules and procedures, and had no
timetable of periodic intervals according to which resettlement should have been

progressing, also made it difficult for the Commission to monitor the scheme’s
implementation effectively.?%

Nevertheless, by July 2017, just over three quarters of the pledged places had been filled,
with 17,179 people resettled in 22 States (see Chart 5).2°° By March 2018 a further 2,253
places had been filled, bringing the total number of people resettled under the conclusions of
20 July 2015 to 19,432.3%° Six States that had pledged places in July 2015 had not yet

resettled under the scheme by this time, and ten others had not yet completed filling their
places.3%t

Chart 5 Resettlement progress: March 2016 — March 2018
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When the EU-Turkey Statement began to be applied in early April 2016, the Commission
reported that it expected most of the approximately 16,800 (of 22,504) resettlement places
yet to be filled at that time to be used for resettlement of Syrians from Turkey under the ‘one-
for-one’ mechanism set out in the Statement.®** However, by March 2018, only 4,449 of the
19,432 resettlement places that had been filled had been used for resettlement under the
EU-Turkey Statement.3%4

As noted above, separately from this resettlement scheme and the arrangements envisioned
under the EU-Turkey Statement, some States also began resettling Syrians from Turkey
after September 2016 to meet their share of the 54,000 places made available for this
purpose under the emergency relocation scheme.

Proposal for a Union Resettlement Framework

In July 2016, one year into the operation of the resettlement scheme set out above, the
European Commission put forward a proposal to introduce a Union Resettlement
Framework — a ‘more structured, harmonised, and permanent framework’ for resettlement
across the EU with unified procedures, to complement existing national and multilateral
resettlement initiatives.3%

Key features of the proposed framework included that:

e the Council of the EU would adopt annual resettlement plans determining the
maximum total number of people to be resettled, the number to be resettled by each
Member State, and broad geographical priorities;

¢ the Commission would establish targeted resettlement schemes, consistent with the
Council’s annual resettlement plans, including the precise number of people to be
resettled, the third countries or geographical regions from which resettlement should
occur, descriptions of the target groups eligible for resettlement, the starting date and
duration of each scheme, and the applicable resettlement procedure; and

¢ Member States would be entitled to receive EU funds of €10,000 per resettled person
resettled (through the EU Asylum Migration and Integration Fund).3®

The Commission’s proposal included provisions on eligibility and exclusion, providing that:

e resettlement would be available not only to refugees and other people outside their
countries of origin who would face a real risk of serious harm if they were to return,
but also to people displaced within their own countries due to a well-founded fear of
persecution or for whom there were substantial grounds for believing they would face
a real risk of suffering serious harm;

e people falling into at least one of the specified ‘vulnerability categories’,**” or with
family ties to people legally residing in an EU Member State, would also be eligible
for resettlement; and

e certain people would be excluded from resettlement, including anyone who:

o had irregularly entered, irregularly stayed in, or attempted to irregularly enter
a Member State during the past five years;
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o had been resettled by another Member State under an existing EU
resettlement initiative; and/or

o had been refused resettlement by a Member State during the past five
years.%

The Commission’s proposal also set out two common standard procedures for resettlement
— an ordinary and an expedited resettlement procedure.®*® The ordinary procedure would
reflect the existing resettlement practices usually followed by Member States, with full
refugee status determination performed in the host country prior to referral for resettlement.
By contrast, the expedited procedure would apply where ‘specific humanitarian grounds or
urgent legal or physical protection needs’ warranted rapid admission. In such cases, only the
person’s eligibility for subsidiary protection would be assessed, although they would be
permitted to apply for international protection in the relevant Member State after arrival.

As of July 2018, the proposal for a Union Resettlement Framework was still being
debated.31°

The ‘50,000’ resettlement scheme: October 2017 — October 2019

In July 2017, the Commission invited EU Member States to continue the coordinated EU-
level approach to resettlement by submitting new resettlement pledges for 2018, and in
September 2017 it recommended that a further 50,000 resettlement places be pledged for
fulfilment by 31 October 2019 ‘in order to bridge the transition between these schemes and
the Union Resettlement Framework’.3** The Commission advised that pledges should focus
on resettlement of Syrians and other people displaced by the conflict in Syria currently being
hosted in Turkey, Lebanon and Jordan, and on the ‘stabilisation of the situation in the central
Mediterranean’ through resettlement from Libya, Niger, Chad, Egypt, Ethiopia and Sudan.
€500 million of EU funds were made available through the Asylum Migration and Integration
Fund for pledges under this recommendation, and the Commission affirmed it would review
its implementation by 31 October 2018 to determine whether Member States should be
invited to update their pledges.

By March 2018, 19 EU Member States had pledged almost 40,000 resettlement places (of
which 27 000 were earmarked for Syrians in Turkey, Jordan and Lebanon, and around 7 000
for people along the Central Mediterranean route),®*? and 1,855 had already been filled.3*®

Establishing asylum processing centres outside the EU

The idea of establishing asylum processing centres outside European territory has been
debated since the 1980s, but the legal and practical obstacles to such policies have long
proven insurmountable.®** Some commentators have also noted that while ‘external’ or
‘regional’ processing policies are raised in public debates and high-level EU discussions
when the number of ‘irregular migrants’ and asylum seekers arriving in Europe is high, they
tend to disappear from the agenda as soon as arrival rates return to normal levels.3!®
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In late 2016 and early 2017, the prospect of establishing asylum processing centres outside
the EU re-emerged as a result of Austrian proposals for the ‘Australian model’ to be adopted
in Europe, including through the establishment of processing centres in countries such as
Niger and Jordan.?!® Subsequently, in July 2017, French President Emmanuel Macron also
made public statements appearing to support the creation of ‘hotspots’ in Libya ‘with or
without’ EU support, where asylum claimants would be pre-screened ‘to avoid people taking
crazy risks when they are not all eligible for asylum’.3!” The suggestion triggered a strong
backlash from aid organisations and certain other EU countries,3!® causing the French
government to clarify that the proposal had been to establish ‘missions’ of the French Office
for the Protection of Refugees and Stateless people (OFPRA) in African countries rather
than ‘hotspots’.31°

The prospect of establishing asylum processing centres outside the EU was again raised in
June 2018, this time by Italy, which proposed the establishment of ‘reception and
identification centres’ in Libya and possible elsewhere in North Africa.3? Libya immediately
rejected these proposals,®?! as did other North African States.*?2 However, the possibility of
centres in North Africa did not disappear entirely, as the EU continued to debate the
possibility of setting up regional disembarkation platforms which would likely necessitate the
creation of processing and residence arrangements in some form in the countries where
people were disembarked.

Madeline Gleeson with Rachel Chadwick
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