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Overview

A

This submission addresses four of the questions asked by the Committee.

In relation to Question 3, this submission raises concerns that Clause 2 of the Bill is incompatible
with the UK’s obligation to fulfil its obligations under the Refugee Convention in good faith. The
submission further argues that Article 31 of the Refugee Convention does not provide authority
for the proposition that asylum seekers are required to claim asylum in the first safe country that
they enter.

In relation to Question 4, this submission argues that a person is a refugee regardless of
whether or not their asylum claim is inadmissible, and thus a finding of inadmissibility does not
extinguish the UK's legal obligations toward that person. Additionally, this submission argues
that the inadmissibility provisions of the lllegal Migration Bill have the potential to undermine the

global system of refugee protection.

In relation to Question 5, this submission raises concerns about the inclusion of Albania on the
list of countries that people can be returned to, given the substantial number of protection claims
from Albania that have been recognised in previous years. Returning an individual to Albania
without first considering their asylum claim could amount to a breach of the prohibition on
refoulement. Furthermore, this submission notes the criticisms that have previously been made

about the potential of removing asylum seekers to Rwanda.



In relation to Question 8, this submission notes that while immigration detention is not prima
facie unlawful under international law, the regime for detention established in the Bill has the
potential to become unlawful in situations where detention is not reasonable, necessary and/or

proportionate. This submission further raises concerns about the possible detention of children.

Question 3. Clause 2 of the Bill places a duty on the Secretary of State to make

arrangements as soon as reasonably practicable to remove any person who enters the UK

irregularly, and has not come directly from a territory where their life and liberty was

threatened (which includes anyone who has passed through or stopped in another a safe

country). Is this approach compliant with the UK’s obligations under the UN Refugee

Convention? What proportion of asylum seekers currently stop in or pass through a safe

third country and would therefore be subject to removal from the UK without any

assessment of their claim?

10.

Under Article 14 of the Universal Declaration on Human Rights, ‘[e]veryone has the right to seek

and to enjoy asylum from persecution.’

The 1951 Refugee Convention Relating to the Status of Refugees (‘Refugee Convention’) and
the 1967 Protocol Relating to the Status of Refugees (‘Refugee Protocol’) are the core
international instruments that give effect to the right to seek asylum, by defining a ‘refugee’ and

identifying the rights of refugees and obligations of states towards refugees.

As a state party to the Refugee Convention and Refugee Protocol, the UK has an obligation to
perform its obligations under these instruments in good faith.! This includes an obligation ‘not
to frustrate the exercise of the right to seek asylum in such ways as to leave individuals at risk

of persecution or other relevant harm.™

Clause 2 of the Bill risks violating the UK’s obligations to perform its obligations under the
Refugee Convention in good faith. Asylum seekers are presumptive refugees — that is, as
refugee status is declaratory (see para 14 below), an asylum seeker should be assumed to be
a refugee until it is conclusively established that they are not a refugee. Clause 2 of the Bill
places a duty on the Secretary of State to make arrangements as soon as reasonably

practicable to remove a person who enters the UK irregularly. In doing so, the Bill prioritises
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11.

12.

13.

border control and the punishment of people who irregularly enter the UK over any protection
considerations. It is difficult to see how this could be a ‘good faith’ performance of the UK’s

obligations under the Refugee Convention.

Furthermore, the Bill seems premised on the notion that the Refugee Convention requires

refugees to claim asylum in the first safe country they enter. This is incorrect.
Article 31 of the Refugee Convention provides that:

The Contracting States shall not impose penalties, on account of their illegal entry or presence,
on refugees who, coming directly from a territory where their life or freedom was threatened in
the sense of article 1, enter or are present in their territory without authorization, provided they
present themselves without delay to the authorities and show good cause for their illegal entry

or presence.

The fact that Article 31 refers to refugees ‘coming directly from a territory where their life or
freedom was threatened’ does not mean that refugees have to claim asylum in the first safe
country they pass through. Expert consensus is that Article 31 does not require a person to
seek international protection at the first opportunity.® The drafters to the Refugee Convention
recognised that asylum seekers might travel through multiple countries prior to seeking asylum.
The reference to ‘coming directly from a territory’ was added to the Convention to address the
rare situation where a refugee might enter a territory irregularly despite having already claimed,
and been granted, asylum elsewhere.* UK courts have affirmed that ‘some element of choice is
indeed open to refugees as to where they may properly claim asylum’ and that travelling through
countries ‘en route to such intended sanctuary cannot forfeit the protection of [Article 31].”°
Therefore, Article 31 does not require an asylum seeker to claim asylum in the first safe country

they reach.

Question 4. Clause 4 provides that any ‘protection claims’ (under the Refugee Convention or

claims for humanitarian protection) and or ‘human rights claims’ (under section 6 HRA)
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made by persons who meets the conditions in clause 2 must be declared inadmissible. What

are the human rights implications of clause 4?

14.

15.

16.

17.

18.

A person becomes a refugee at the point in time when they satisfy the definition of a refugee.®
Refugee status is declaratory; the state does not decide whether or not a person is a refugee,
rather, the state recognises the fact that a person is a refugee.” Mode of arrival has no impact
on refugee status. A person is a refugee regardless of whether they have passed through or

stopped in another safe country on their way to the UK.

The UK owes obligations to refugees, regardless of whether or not the UK has formally
recognised a person’s refugee status. Most importantly, this includes protection from
refoulement.® Therefore, declaring a person’s asylum claim to be ‘inadmissible’ does not alter
the underlying fact that the individual may be a refugee and thus the UK is under an obligation

not to expel or return that person to a situation where they would be at risk of serious harm.

Furthermore, it is the state where a person is claiming asylum that should bear the primary

responsibility for determining that person’s refugee status and granting asylum.®

The idea that people should seek asylum in the first safe country they reach has the potential
to confine large numbers of asylum seekers to neighbouring countries which may struggle to
deal with such large influxes of people. Applying this logic, Poland would be required to
accommodate the 5.5 million refugees from Ukraine who have crossed into their border since
the conflict with Russia began. The willingness of other European states to accommodate
people fleeing Ukraine demonstrates how responsibility and burden sharing can be used to

effectively respond to a situation of mass displacement.

If the UK were to begin finding that large numbers of asylum claims are ‘inadmissible’, the UK

would effectively create a precedent for other states to do the same. In refusing to consider the

Article 1A(2) of the Refugee Convention defines a refugee as a person who has a ‘well-founded fear of
being persecuted for reasons of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a nationality and being outside the
country of his former habitual residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.’
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protection claims of asylum seekers, the UK risks undermining the global system of refugee

protection.

Question 5. Clause 5 provides for the destinations to which individuals who are subject to the

duty or power to be removed can be sent. Anyone who makes a protection or human rights

claim can still be removed to a country on alist set outin the Schedule (which includes nations

in Europe, Africa and Asia). If a protection or human rights claim is made by a national of an

EU country, or Albania, Iceland, Liechtenstein, Norway and Switzerland, they can also be

returned to their own country, unless the Secretary of State considers there are exceptional

circumstances preventing it. What are the human rights implications of clause 5? Does the

designation of states as safe for removal or return raise any additional human rights

concerns?

19.

20.

21.

As stated above, refugees are protected by the prohibition on refoulement regardless of whether

or not their protection claim is ‘inadmissible’.1°

It is concerning that Albania has been added to the list of countries where people can be
returned if they make an ‘inadmissible’ asylum claim. Statistics collected by the Migration
Observatory at the University of Oxford indicate that, in 2021, 45% of adult Albanian asylum
applications were successful at the initial Home Office decision. In the first six months of 2022,
that figure rose to 55%.!! Returning an individual to Albania without first considering their

asylum claim could amount to a breach of the prohibition on refoulement.

Furthermore, the Government has listed ‘Rwanda’ in the Schedule as a country that a person
may be sent to if they meet the inadmissibility criteria. UNHCR, among other commentators,
has consistently expressed concerns about the legality and appropriateness of sending asylum

seekers to Rwanda.?

10 Refugee Convention art 33(1).
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Question 8. Do the powers to detain individuals contained in clause 11 comply with the UK’s

human rights obligations, including the Refugee Convention and the prohibition on arbitrary

detention under Article 5 ECHR? Is this affected by the powers to detain applying even though

the detained person’s examination or removal is not possible “for the time being” (see clause
12(1)(b))?

22.

23.

International law permits the detention of asylum seekers for some purposes, including when
they initially enter a territory to document entry, verify identity, and identify the basis for asylum
seeker’s claims for protection.r* However, generally speaking, detention must be ‘reasonable,
necessary and proportionate’.* The decision to detain an individual must be made on a case-
by-case basis, take into account less invasive means of achieving the same ends, and be
subject to periodic re-evaluation and judicial review.'® There is a risk that the effect of the
provisions in the Bill will give rise to a situation where people are detained for longer than is
reasonable, necessary and/or proportionate, particularly if they are being detained in the

absence of any clear avenues for removal.

Furthermore, under the Convention on the Rights of the Child, the detention of children should
be a measure of last resort and children should only be detained for the shortest possible period
of time!® Recent research from Australia has demonstrated the significant psychological impact
that immigration detention — even for short periods of time — can have on children.'” The fact

that the Bill enables the detention of children is highly concerning.
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